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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is a claim for conpensation under the Longshore and
Har bor Workers' Conpensation Act, as anended (33 U S. C. 8901, et
seq.), herein referred to as the “Act.” The hearing was held on
Cctober 17, 2000 in Seattle, Washington, at which tinme all parties
were given the opportunity to present evidence and oral argunents.
The followi ng references will be used: TR for the official hearing
transcript, ALJ EX for an exhibit offered by this Admnistrative
Law Judge, CX for a Cainmant’s exhibit, DX for a Director’s
exhibit, EX for an exhibit offered by SSA/ Honeport and RX for an
exhibit offered by Mirine Term nals/Mjestic |nsurance. Thi s
deci sion i s being rendered after having given full consideration to
the entire record.

Post - heari ng evidence has been admtted as:

Exhi bi t No. [tem Filing Date

CX 53 Attorney Theiler’s letter 11/ 20/ 00
confirm ng the post-hearing
schedul e

CX 54 Claimant’ s bri ef 12/ 14/ 00

DX 1 Director’s brief 12/ 14/ 00

EX 27 SSA/ Honeport’'s brief 12/ 14/ 00

RX 26 Marine Term nal /Maj estic 12/ 14/ 00
| nsurance Conpany’s bri ef

CX 55 Curriculum Vitae of 12/ 29/ 00
Dr. Stuart L. Du Pen

CX 56 Attorney Theiler’'s letter 12/ 27/ 00
filing the

CX 57 St atenent of Account fromthe 12/ 27/ 00

Swedi sh Medi cal Center, dated
January 4, 2000, relating to
t he d ai nant

EX 28 Attorney Slagle’ s coments 01/ 02/ 01
on CX 57

The record was closed on January 2, 2001, as no further
docunents were fil ed.

Stipul ati ons and | ssues
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The parties stipulate, and | find:
1. The Act applies to this proceeding.

2. Caimant and the Enployers were in an enpl oyee-enpl oyer
rel ationship at the relevant tines.

3. Caimant suffered injuries in the course and scope of his
enpl oynent on March 25, 1994, August 5, 1996 and Cctober 14, 1997.

4. Cl ai mant gave the Enployer notice of the injuries in a
timely manner.

5. Caimant filed tinely clains for conpensation and the
Enmpl oyers filed tinely notices of controversion.

The unresol ved issues in this proceeding are:

1. Whet her Claimant’s current condition is causally rel ated
to his maritinme enpl oynent.

2. If so, towhichinjury is the condition causally rel ated.

3. The nature and extent of his disability.

4. Entitlenent to an award of nedical benefits and interest

on past due benefits.
5. Responsi bl e Enpl oyer.
6. Applicability of Section 8(f).

Summary of the Evidence

The March 25, 1994 Injury Report reflects that on that date
Russell Patrick Everitt (“Claimant” herein) was working as a so-
called “lasher” on the waterfront and he had duties of |ashing
forty foot containers in Bay 2 on the S.S. Enpress Heaven at the
Port of Seattle, a maritime facility adjacent to the navigable
waters of Elliott Bay and Puget Sound where the various stevedoring
firms enploy |ongshore workers to |oad/unload cargo from ocean-
goi ng vessels. Caimant injured his back while in the process of
ti ghtening the turnbuckl e when the heavy turning bar slipped. The
injury was wtnessed by a co-worker, Keith Head, and C ai mant
reported the injury to KimFarrison. David WIllians was C ai mant’s
foreman at the tine. dainmant went to the Covington Mdical Park
for evaluation and treatnent of his back pain. The Enpl oyer at
that time was Stevedoring Services of America (“SSA’) and its
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Carrier was Honeport | nsurance Conpany. C aimant continued to work
until April 9, 1994 and Cainmant filed the appropriate injury
report, i.e., FormLS-201, on or about April 10, 1994. (CX 29 at
68-73)

Dr. Joseph R Smith exam ned C aimant on March 28, 1994, at
which tinme the doctor took the following history report (CX 9 at
127):

SUBJECTI VE: The patient is a 44 year old white mal e who
strained his left |lower back Friday after twsting a
cable. The patient is a | ongshoreman and was tw sting a
cable at work on Friday. He felt his back twi sted. The
synptons began to worsen and becone noticeable on
Saturday and Sunday. He is now conplaining of pain
across the |lower back, especially the left side, sone
buttocks tenderness with occasional radiation into his
left leg into his ankle and sone topical nunbness or
sensation of nunbness over the left thigh. No previous
hi story of any problens of this nature except for sone
occasi onal strains that possibly do not even require a
physician’s attention. He has not had any problens to
his | ower back

Dr. Smith examned Claimant, and after reviewing his x-rays
(CX 9 at 128) which showed “sone narrow ng between L5-S1,” gave his
assessnment as (1d.):

1. Lunbosacral spine strain;
2. Sci ati ca.
The doctor prescribed the followng plan (1d.):

| ce, heat, bed rest, Vicodin #20 1-2 every 4-6 hours for
pain, Flexeril 10 ng p.o. t.i.d. p.r.n. nuscle strain and
spasmand Motrin 60 ng p.o. three tines a day with food.
Wat ch for any exacerbation of colitis while on Mtrin.
The patient has a past nedical history of colitis.
Recheck on Thursday. Pl an would be to schedul e physi cal
therapy if the patient seens to be responding. |If little
change or any worsening of synptons, nay consider CT to
rule out a contribution froma disc. The patient is to
foll owup sooner if any probl ens.

Dr. Smth sawdaimant in followup on April 1, 1994, at which
tinme the doctor’s inpression was a |unbosacral strain. C ai mant
advi sed the doctor that he woul d be seeing Dr. James M Russo, Jr.,
an orthopedi c physician, on April 5, 1994. (CX 9 at 129)

Dr. Russo sent the following letter to Dr. Smith on April 5,
1994 (CX 10 at 131-132):



“l saw your patient Russell Everitt in the office today. This is
a pleasant 43-year-old white male who injured his back at work on
3/25/94. He was tightening a turn buckle and twi sted his back. He
devel oped | ow back pain and alnost inmmediately pain into the |eft
leg as far as the posterior calf. He was seen a couple of tines at
the 1CC and ultimately referred here. He has had one ot her back
injury in the distant past but to his know edge never has
experienced left leg pain. He is currently taking Vicodin,
Fl exeril, ibuprofen and has continued to work despite increasing
pain. He feels that he has to work because of sone union issue.
He al so has ulcerative colitis and takes Predni sone for that. He
deni es any bowel and bl adder probl ens, deni es weakness. Valsalva's
maneuvers do not appear to increase pain.

“PHYSI CAL EXAM NATION: He can flex to about mdtibia level with
pain experienced in the left buttock. He walks on his heels and
toes with sonme disconfort but no weakness. Strength is intact and
symmetrical throughout. Reflexes at knee and ankl e | evel are brisk
and symmetrical . Straight leg raising on the right causes sone
cross-over painto the left buttock and straight |eg raising onthe
| eft causes pain in the left thigh. He has a positive bowstring
sign with proximal mgration of the pain on popliteal squeezing.

“X-RAYS of his lunbar spine were reviewed. He has 6 |[|unbar
vertebral bodies. The 4/5 segnent appears to be markedly narrowed
and degenerate with anterior spurs. The “5-6" segnent shows nmarked
degeneration wi th di sk space narrowi ng and anterior spur formation.
The “6-1" segnent shows a m | der degree of narrow ng.

“He appears to have an HNP with invol venent of the S1 nerve root.
| advised himas you did to try to take sone tine off work but
apparently this is just not possible for himat this specific tine.
| have di scontinued the ibuprofen and added Toradol to take during
the day. The Vicodin is to be taken only at night. He is to use
ice as he has been instructed and we wll sinply have to check him
again in 2 nore weeks. | told himthat there is a good chance he
will recover with conservative treatnent but continuing work in the
capacity he is, is probably detrinmental and he nust understand
that. We will check his progress in 2 weeks. Il wll keep you
informed of how things go. Thanks for allowng nme to be of
assi stance in the care of your patient,” according to the doctor.

Claimant’s |unbar synptons persisted and he finally stopped
working on April 9, 1994 and, as of April 19, 1994, Dr. Russo
recommended “an MRI done to evaluate this condition.” (CX 10 at
133) That diagnostic test took place on April 22, 1994 and Dr.
Paul M Chi kos, the radi ol ogist, gave the follow ng i npression (Id.
at 134-135):

1. There are six, nonrib-bearing |unbar vertebral bodies,
and for the purposes of this report, the reference to the
| ast nobile segnent is L5-S1.
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2. The L4-5 intervertebral disk is degenerated, wth
decreased signal intensity on the T2 wei ghted i rages and
| oss of disk space height wth osteophytic spurring.
There is diffuse, annular bulging, and there nmay be an
associ ated central disk herniation at L4-5. This touches
the anterior thecal sac. The thecal sac itself is very
conpressed fromvertebral body L4 downward due to a | arge
anount of epidural fat. This is consistent with epidural

| i pomat osi s.

3. There is sone m | d di sk degenerati on and annul ar bul gi ng
at L5- S1.

4. There is sone very mld annular bulging at L3-4,

according to the doctor.

Dr. Russo saw O ai mant four days later to discuss the results
of the MRI and the doctor prescribed “a series of epidurals at the
4-5 level to see if we can effectively deal with this man’s pain.”
Dr. Russo kept daimant out of all work “until he gets further
resolution of his leg pain.” (ld. at 136) Those injections were
performed on April 27'", May 5'" and May 12'h, 1994. (1d. at 137-
139)

As of May 27, 1994 Caimant was “doing quite a bit better,”
“no longer has any leg pain” but “still has sone backache.”
Cl ai mant advi sed the doctor that he was “back at work pretty much
at full duty” and the doctor concluded that C ai mant “seens to have
had a very nice response” to the treatnent plan.” (l1d. at 140)
The Carrier’s Forns LS-206 refl ect that conpensati on benefits began
on April 9, 1994 (CX 5 at 72) and ended on May 7, 1994, and were
paid at the weekly rate of $303.16 based upon his average weekly
was of $454.72. (ld. at 74)

Dr. Russo next saw Cl ai mant on July 6, 1994, at which tine the
doctor noted (CX 10 at 141):

“The patient was back in the office today. He continues to have
sone back and left leg pain. He believes driving the sems is a
real major provoker of his synptons, and he requested fromus and
was given a slip limting him from that type of work for two
months. At the present tinme, he is working full tine. He w il
then cone hone and take a pain nedication to get himthrough the
ni ght, and al though that is not ideal, | think that taking a single
anal gesic at night nmay be the best that we can do for this man
while we try to give it additional time. He is currently having
pain in the back, but nore unconfortably in the |eg.

“EXAM Tension signs are slightly positive. Neur ol ogi cally he
remai ns intact.

“PLAN:. W switched himto Tylenol with codeine and have told him
6



that we will be confortable with one a day. W w Il check hi mback
again in about six weeks,” according to the doctor.

Dr. Russo next saw Cl ai mant on August 24, 1994, at which tinme
the doctor reported (CX 10 at 141):

“The patient was back in the office today. He is really doing
reasonably well. He still has soreness in his back but a very rare
|l eg pain. At work he has been relieved of driving the sem trucks
and this has nade a very big difference to himin terns of his pain
| evel s. He is not really having any problens at all wth
activities of daily living and recreational life. He says it is
really no problem for his enmploynent if he is permanently
restricted fromsem'’s

“EXAM He has just a hint of buttock pain wth straight |eg raising
onthe left. H s neurological is otherw se unremarkabl e. Conpared
to when this started back in April, he is really doing a |ot
better.

“I think at this point he can return on a prn basis. W have given
him a note permanently restricting him from driving sems’,”
according to the doctor.

Dr. Russo saw O ai mant on Septenber 8, 1994 and Sept enber 14,
1994 and, as Claimant “has had a significant increase in his back
and leg pain,” the doctor agreed that another course of epidurals
m ght be beneficial. (1d. at 142) These were perfornmed on
Sept enber 14t", 22" and October 4, 1994 (ld. at 143-145) and the
doctor reported on Cctober 26, 1994 that the “l ast set of epidurals
didn't give himany relief at all.”

The doct or cautioned C ai mant on over-nedi cating hinmself just
to be able to do yard work on the weekends and the doctor advised
that he should rest his body on the weekends “and avoid these
‘optional’ activities.” (l1d. at 146)

Cl ai mant “continue(d) working for obvious financial reasons”
and, on Decenber 6, 1994, he advised the doctor that he should
shortly be joining the union and “will have nedical coverage to
have his back taken care of.” (l1d. at 147)

The next medical entry is the April 28, 1995 repot of Dr. John
E. Dunn, also an orthopedi c surgeon, and the doctor, who exam ned
Claimant at the Carrier’s request, sent the following letter to the
Carrier (CX 11 at 150-151):

“This 45-year-old man was i nured while working for Pacific Maritine
as a |l ongshoreman on 3/25/94. He had had a past history of having
had back pain previously. About ten years ago he was off work for
six nmonths with a | ow back pain that went away conpletely. Over
the years he has been able to be physically active wthout
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troubl es. The injury on 3.25.94 occurred when he tw sted and
devel oped | owback pain. It was worse the next day.

“ TREATMENT:

He was off work about one nonth. He is doing his regular work now.
He has had six epidural corticosteroid injections. He has not had
a corset or chiropractic adjustnents. He has not had physica
t herapy or exerci ses. He has had various nedications including
anti-inflanmmatories, which he stopped taking because of ul cerative
colitis; Flexeril, which he takes occasionally; and various pain
medi ci nes, currently Darvocet, two tablets a day.

He continues to have pain in his back and in his left leg. The
pai n goes posteriorly in his leg to his Achilles area. It can be
gone sone of the tinme. He has nunbness anterolaterally on his |eft
thigh. This seens to be in a different area from where his |eg
pain is. He feels painin his |left buttock. H's |leg bothers him
more than his back. He is worsened by wal king, to sone degree by
sitting, and by lifting and bending. He has no right | eg synptons.
He has no groin or bladder synptons. He does feel that he is
getting better slowy wth the passage of tine.

He currently is getting no active treatnment other than the
Dar vocet . He is otherwse in good health, other than the
ul cerative colitis.

This is a large, nuscular man. Forward, backward, right and |eft

bending are noderately limted, all causing iliolunbar and |eft
buttock pain to sone degree. He has no tenderness. He heel -and-
toe-wal ks well and does a deep knee-bend well. He has no notor

deficits in his legs. He has decreased sensation anterol aterally
in his left thigh. There is no Tinel’s at his anterior-superior
iliac spine. Hi s deep tendon refl exes are +2 and equal bilaterally
at his knees and at his ankles. The girths of his cal ves are equal
at equal |evels. Straight leg raising is to 700 on the right,
where he feels tight. At 450 on the left he feels a nore
significant pain into his left leg, wirsened by dorsiflexing his
foot, relieved by bending his knee. Axial conpressionis negative.

H's pelvis is level. He has no abnormal curves in his back.

X-Rays of his lunbar spine were sent in with the patient. These
were AP, lateral, and spot views. He has six non-rib-bearing
vertebrae. Calling the bottomvertebra “L5" (as was done on his
MRI), he has narrowmng at L4-5. The x-rays are otherw se
unremar kable. The MRl of 4/22/95 was not avail abl e today but w ||
be obt ai ned. This was read by the radiologist as show ng

degeneration at L4-5 and a probable central disk herniation at L4-
5.

“1 MPRESSI ON:
Probabl y herni at ed nucl eus pul posus, L4-5, with m|d radi cul opat hy,
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left |eg.

“ COMVENT:
The answers to the specific questions in the letter of 4/26/95 are
as follows:

1. | feel that the diagnosis is as given above.
2. | do not recomend surgery for this patient at this point. He

shoul d have surgery only if he worsens with the passage of
time. This was discussed with the patient.

3. | feel that this patient is slowy inproving with tinme, and |
feel that his best treatnent would be to continue as at
present. That is to say, | feel that he can do his regul ar

job as he is doing at this tinme but that he shoul d be careful
about his activities, avoiding the nobst stressful of
activities involving lifting and bending. The chance that he

will continue to inprove wth the passage of tine 1is
reasonabl y high. If his |leg synptons increase, however, |
feel that it would be the responsibility of the industrial
insurance carrier to look into this further. |  would
enphasize that | do not feel that a further workup is
indicated at this point. | also do not feel that other

treatments such as physical therapy, adjustnents, and so on
woul d make any difference for this patient at this point.

“All of this was discussed with the patient,” according to the
doct or.

Dr. Dunn next saw O ai mant on June 18, 1996, at which tine the
doctor took the followi ng history report of the previous fourteen
(14) nonths since he last saw the Caimant (1d. at 165):

“l had seen this man 14 nonths ago for an | NME. He has had no
medi cal treatnment since then. After | sawhimhe did well. He was
wor ki ng and was having no particular troubles. About a nonth ago
he got laid-off from his regular job. Since then he has been
driving a sem 3-4 days a week, and he has gotten pain in his | ow
back. He feels pain in the left |eg posteriorly to his knee, and
sonetinmes to his ankle. He still has the nunbness in his left |eg,
somewhat posterolaterally in the thigh, as before. H's right leg
doesn’t hurt him He has no bl adder synptons or groin synptons.
H s back bothers him nore than his |eg. He is worsened by
lifting, bending, coughing, sneezing, sitting, standing, and
wal ki ng. Lying down is well-tolerated.

He is otherwi se in good health.

He says his claimis open.

“ PHYSI CAL EXAM NATI ON t oday shows t hat forward, backward, right and
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left bending are markedly limted, with all causing iliolunbar
pai n, but he has no tenderness in that area. He heel -and-toe-wal ks
wel | and does a deep knee-bend well. He has no notor deficits. He
has decreased sensation on the |lateral aspect of his left thigh,
and to sone degree posteriorly on his right calf, which is
difficult to explain. Hs DIRs are +2 and equal bilaterally at
hi s knees and his ankles..

“1 MPRESSI ON:
Her ni at ed nucl eus pol posus, centrally, L4-5, with recurrence.

“ RECOMMVENDATI ONS:

He is taking prednisone, 50 ng a day, for his ulcerative colitis,
and there is no reason to consider further anti-inflammatories. W
tal ked to himabout his options, those being:

1. Living with it, as he has been doi ng.

2. Taking tinme off work, since it is obvious that the
driving is what has gotten himin pain again.

3. Considering getting his back treated surgically, which
woul d require further diagnostic tests and consi derati on.

He is going to consider these choices and phone nme in a day or
two,” according to the doctor.

On June 25, 1996 d ai mant tel ephoned the doctor and advi sed
that “he (was) doing poorly” and “wanted to knowif he could go to
a painclinic.” Dr. Dunn agreed that such referral was an option
(Id. at 155) and he sent the following letter to the Carrier on
that day (1d. at 156):

“Russel|l Everitt has seen nme for his | owback problem He has a
central disk herniation at L4-5 and has back pain. He is unable to
tolerate the pain, but he cannot change his work at this point and
he cannot get his back treated surgically at this point.

“He would like to go to a pain clinic, and I think this is a
reasonabl e request. If it would be satisfactory, we will refer
him”

Dr. Dunn kept C ai mant out of work as he was totally disabled
for all work since a newinjury on August 5, 1996 whil e working for
Marine Termnals (MI). (ld. at 157)

The record reflects that Cdaimant was an “A’ registered
stevedore and the “A’ status gave himfull union status and access
to more jobs. (TR 125-126) Just before this, on August 5, 1996,
M. Everitt was working at Mari ne Term nal s Corporation at Term nal
30 in Seattle when he had another injury. He was driving a sem -
truck with a container on the chassis, waiting for the crane to
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renove the container to load it on the ship. However, one of the
front pins that connected the container to the chassis failed to
rel ease, and when the crane picked up the container, it al so picked
up the truck with M. Everitt in it. (TR 81) The truck cab is
connected to the chassis by neans of a “fifth wheel,” which acted
as a pivot point. Because the stuck pin was in the front rather
than the back of the chassis, this part of the truck (and the cab)
was |ifted up higher than the rear, eight feet or nore. (TR 124)

Then, the crane dropped the truck “like dropping a rock onto the
concrete.” Cl ai mant was shaken up and his leg started hurting
al nost i nmmedi at el y. (TR 81) The incident made his back pain

“significantly worse.” (TR 125)

Follow ng this accident, Cainmant asked to transfer to Dr.
Dunn as his treating doctor, because he felt Dr. Russo was
enphasi zi ng surgery too much. (Tr 147) He continued to be treated
by Dr. DuPen. (TR 112)

Stuart L. DuPen, MD., a specialist in pain mnagenent,
exam ned C aimant on July 23, 1996, at which tine the doctor took
the followng history report (CX 15 at 238):

“PAST HI STORY: This is a 46-year-old | ongshoreman who was well
until approximately two years ago, at which tinme when working on
the job, he had an injury to his | ower back. He was seen by Dr.
Russo out in Covington, who eval uated him and recommended surgery
for a central disk. The patient turned down the surgery. He
states that he does not want a surgery, because of social issues.
Hs wife is undergoing treatnent of a carcinoma, and he needs to
continue to work. He continues to have pain, which he describes as
| ow back pain, with a radicular conponent into the left hip and
occasionally down the left | eg. Studies have shown a central disk.
He has had recommendati ons fromsurgery fromboth Dr. Russo and Dr.
Ernie Dunn, but options given by Dr. Ernie Dunn describing
conservative care, if possible, and leaving his job, or rest to
avoi d continued aggravati on.

“OTHER MEDI CAL HI STORY: Ot her significant nedical history is the
fact that he has ulcerative colitis. He is currently receiving
predni sone 40 ng every other day any hydrochl orothiazide. He is
taki ng nedications for kidney stones and diarrhea, and he is on
pot assi um repl acenent. He has functioned quite well with his
ul cerative colitis, and is being cared for by a gastroenterol ogi st
at Mason Cinic for this.

Current treatnment for the episodes of his |low back pain have
i ncl uded epidural steroids x 2, which were effective, but only gave
him short-term relief. He has not been on tricyclic
antidepressants or Neurontin, and has not received any other
anal gesi cs ot her than Vi codin.

“PHYSI CAL EXAM NATI ON: GENERAL: He is a wel | -devel oped, 46-year-old
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patient who i s strong, who has no neurol ogic findings. Deep tendon
refl exes are equal bilaterally. No skin sensation |oss, or notor
| oss, but does have signs of a central disk at L4-5, and he does
have a pain which seens to be lateralized to the left.

“PLAN FOR TREATMENT:

1. At the present tinme, | think we should start him on a
tricyclic antidepressant for the neuropathic pain.

2. We shoul d, second, consider Neurontin as an anticonvul sant.

3. We need an anal gesic which we only use at night.

4. W need to nobve into consideration of repeat epidural

steroids, wth a repeat block in three weeks, and another
repeat bl ock three weeks later to get a sustained effect from
the pressure on the nerve root, and at the sanme tine
proceeding with the nedi cati on managenent.

“FUTURE TREATMENT PLAN:
1. As above.

2. Contract signed for opioid adm nistration, and we will request
records fromDr. Russo’'s office, according to the doctor.

| note that Dr. DuPen sent copies of that report to Dr. Dunn,
H Doyle Perkins, MD., and to the Carrier. (ld. at 239)

Dr. DuPen next saw C ai mant on August 7, 1996, at which tine
the doctor took the following history report (CX 15 at 241):

“M. Everitt is a longshoreman with an L5 central disc. He
has had sonme |ow back pain with a radicul ar conponent and sone
shooting electrical pain in the back. This is due to an accident
that occurred in the |ast several days on the docks. He jerked
around when the crane lifted his truck up. He has increased pain
and is off work which is appropriate and supported by us. The
medi cati on Oxy-Contin is hel ping his pin but he cannot take that at
work. He is on desipramne but has not titrated the dose upward
and we will encourage himto do this.

“PLAN FOR TREATMENT:

1. Epi dural steroids; this has not been done since 1994.

2. Conti nue Oxy-Contin but have himtake it tw ce a day,
once in the norning and once at night while increasing
desipramne from10 ng a HS on up to 20 now and then 30
mg in five days. Hopefully that combination will be of
hel p.
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“FUTURE PLANS: Proceed with the previously described plan.
Also wi ||l consider adding Neurontin to the nedication and possibly
sone rescue nedication if the steroids don't relieve the pain,”
according to the doctor.

Dr. DuPen saw C ai mant on August 15, 1996, on August 23, 1996
and on Septenber 6, 1996 at which visits the back pain persisted.
(Id. at 241) At the Cctober 8, 1996 visit Dr. DuPen reported (Id.
at 242):

“Patient has a herniated disk at L4-5. He has had surgery
recommended on several occasions by several different people. He
has now returned to full-time work and, of course, sone of this
work is aggravating his | ow back pain. W have himon Neurontin,
which has relieved the radicular conponent of his pain, but the
back painis still present. | believe his wife is fighting breast
cancer, and he does not feel he can quit work at this tinme and have
the surgery, so he is continuing to work through it. W are
supporting himduring this tinme but there will be a point where we
can’t continue with the nedications. The medications, in ny
opinion, are not sedating him or creating side effects, and |
bel i eve he can continue working in a safe and appropriate way...”

Dr. Dunn al so saw O ai mant on Septenber 9, 1996 and Sept enber
20, 1996 and he rel eased Claimant to return to work at his original
j ob on Septenber 20, 1996. (CX 11 at 158-159)

Dr. DuPen next saw C aimant on Septenber 11, 1996, at which
time the doctor reported (CX 15 at 243):

“Russell is a 46-year-old patient with known L4-5 disc
herniation with left L5 distribution pain, whichincreases with his
activity. He works down at the marine termnal and does

significant lifting to aggravate the pain. His wife is suffering
from breast carcinoma and undergoing chenotherapy and also
receiving therapy for fibronyalgia. At the present tine, he is
trying to avoid surgical intervention, but it |ooks like this,
whi ch has been recommended by Dr. Ernie Dunn, is going to be
required. We continue to just buy tinme at the present tine. He

currently is taking analgesics for pain control. He is taking
oxycodone, using a maxinmumof 6 a day. He is taking oxycontin 20
ng tablets, one three tinmes a day. He is taking adjuvant

therapies. My concern regarding this issue is how his psychiatric
condition is affecting him and I would like to request fromthe
Maj estic Insurance permssion to proceed wth psychiatric
evaluation and at |east one or two return visits to determ ne
whet her or not his depression is secondary to the pain or secondary
to other causes, as the depression that he is experiencing | think
is aggravating the problem of the pain nmanagenent and aggravating
t he decision-making process regarding whether or not he needs
surgical intervention. | have recommended that he see Dr. Hanmand
that that be done as soon as possible.
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“W plan to continue his current therapy and | am further
requesting, because of the neuropathic nature of the pain and
because of the responsiveness of the pain to the epidural steroids
in the past, that we consider repeating the |unbar epidural and
caudal Depo-Medrol injections which were |ast done at the end of
August ,” according to the doctor.

Dr. DuPen next saw Cl ai mant on February 7, 1997, at which tinme
the doctor reported (CX 15 at 244):

“This patient has an L4-5 disc that has been proven. He has
neuropathic pain in the left leg consistent with a disc follow ng
that sanme pattern. H's pain history is conplicated by ulcerative
colitis. He is currently taking oxycontin and oxycodone for pain
control, and we are continuing to support his pain with this
medi cation until nore definitive surgery can be done.

“Hs activity levels and functionality are increased wth the
medi cation, and we’'re hoping that the nore definitive surgica
interventions can be done this year. There is sonme question
bet ween the two insurance conpani es, and once that is worked out,
hopefully this can be acconplished. W discussed tolerance from
| ong-termdrug use and the i nportance to nove on and stop the pain
anot her way rather than with medi cati on managenent.

“He has had good responses to epidural steroids, so we're

going to repeat those. They were last done in Septenber and
hopefully we can inprove his pain with that,” according to the
doct or.

Cl ai mant has been undergoing psychiatric evaluation for
several years and noteworthy is the January 27, 1997 report of John
E. HHom MD., P.S., Board-Certified in Psychiatry and Neurol ogy,
wherein the doctor states as follows in his letter to Caimant’s
attorney (CX 16 at 271-276):

“At your request, | am preparing this summary concerning ny
treatment of M. Everitt.

“I first saw M. Everitt on Decenber 10, 1996. Hi s chief conpl aint
was ‘depression.’ He had been treated for chronic pain problens
and was nmanaged by Dr. Dupen at the Swedi sh Pai n Managenent Center.
At that time, Dr. Dupen was treating him with a conbination of
desi pram ne and Neurontin. He had been taking antidepressant
medi cation for about four nonths for pain and depressive synpt ons.
This had not been adequate to treat his synptomatol ogy and he
requested an i ndependent evaluation by a psychiatrist.

“He told nme that he had sone problens wth depression for about two
years. There had been depression follow ng the 1994 back injury
that occurred while he was perform ng his stevedorian job. He had
had ongoi ng pai n probl ens and sone associ at ed depressi ve synpt ons,
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and may have received antidepressant nedication at the Virginia

Mason Cinic in 1994. In August of 1996, he had another back
injury which ‘aggravated ny old injury.’ The pain was of such
severity that he was off of work for a while and felt ‘noody and
short-tenpered.’” He did not receive any disability paynments for

the first nonth and he was worried about financial problens. He
i ndi cated that his al cohol use increased in 1995 and 1996. He used
this after work to help treat his pain problenms. Another stressor
was associated with his wife's diagnosis of breast cancer and
subsequent nmastectony in January 1996. In addition, his father
died in July of 1996. In the summer and fall of 1996, M.
Everitt’ s depression increased such that he was socially w t hdrawn,
did not feel like working, ‘I only wanted to watch t.v.’ \Wen
first saw hi mon Septenber 10, 1996, he was havi ng anger probl ens.
He stated that he felt angry inside and was irritable and felt |ike
throw ng things. He stated that this was uncharacteristic of him
He was not physically acting out anger, but was afraid that he
m ght . He also had tearfulness, worries about taking care of
hinmself and his ability to ‘take care of everything.’ He was
having sleep difficulties with sone early norning awakeni ng. .

“I't was ny clinical inpression that M. Everitt was suffering from
a chroni c maj or depressive di sorder of noderate severity. It is ny
opi ni on that he had had depressive synptons for approxinmately two
years initially followng his back injury of Mrch 1994. H s
injury of August 1996 aggravated the depression because of the
i ncreased pain synptons. Also, this was superinposed upon ot her
stressors of his life (his father’s death and his wife’s cancer).
Hi s al cohol use | felt contributed to the depression.

“l recommended that he discontinue al cohol and I al so reconmmended
that he discontinue his desipramne and temazepam | started him
on Paxil nedication. On Decenber 24, he reported that he was
feeling better. By January 24, he was consi derably better. He has
been taking 20 ng of Paxil each day. As of ny last neeting with
hi m t oday, January 24, 1997, his nedication was increased because

he still had residual synptons of depression. H's current
treatment reginme is 30 ng of Paxil per night, and this may be
increased to 40 ng. | plan to continue to treat M. Everitt for
maj or depression. | will probably be contacting his physicians in
the future concerning his narcotic drug managenent. M. Everitt
may be having surgery in the near future and wll need treatnment
t hroughout his surgical conval escence. He also requires sone

psychot herapy to help himdeal with i ssues of depression and anger
that are not able to be treated by nedication,” according to the
doct or.

As of March 7, 1997, Dr. DuPen elected to proceed with a
| umbar epi dural Depo-Medrol injection today. W have been waiting
since Septenber and it is ny nmedical judgnent that we need to go
ahead at this point in tine. Hs disc herniation at L4-5 is the
causative problem W continue to have pain, which is neuropathic
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in nature secondary to that disc. We proceeded with a |unbar
epi dural Depo-Medrol injection at the L3-4 space today using a
total of 7 m of solution, 80 ng of Depo-Medrol. The patient
tolerated this procedure very well and was anbul ated and found to
be stable and discharged wth no apparent post bl ock
conplications,” according to the doctor.

Moreover, “this patient comes in today and still has | ow back
and radicular leg pain. There have been issues with the insurance
conpany regarding who is going to cover this, federal L& or his
primary insurance conpany. This had delayed his care for at | east
three nmonths. | think it is inperative that we proceed with his
care for a reasonabl e outcone. He clearly has a disc. Surgery has
been recomended. W are attenpting nore conservative care because
of his wife’s termnal disease and the inportance of him being
avai l abl e to her for at |east the beginning of her care until there
is some nore stabilization. W have recomended repeat epidural
steroid injection, and there have been del ays so we’'re proceeding
with that and the insurance conpanies can battle over the issues
secondary to that.

“We have refilled his nedications for the next two nonths, and
we'll see himback in two nonths’ tinme,” according to the doctor.

Dr. Dunn next saw C ai mant on March 18, 1997 and the doctor
sent the following letter to the Carrier at that tinme (CX 11 at
160- 164) :

“Disability Exani nation:

This 47-year-old man has been exam ned by this exam ner severa
times in the past. He was originally injured while working for
Pacific Maritinme as a |ongshoreman on 3/25/94. He had had a
hi story of some back pain prior to that, including being off work
for six nonths at one tinme previously. He injured his back on
3/ 25/ 94 when he twi sted his back and devel oped | ow back pain. He
subsequent |y devel oped pain into his left |leg posteriorly to the
Achil | es area. This pain tended to cone and go. He was given
various fornms of conservative treatnent and had an MRl perfornmed on
4/ 22/ 95 which was read as showing a probably central disk
herniation at L4-5. At the time of ny exam nation of 4/28/95,
felt that this patient had a mld radiculopathy in his left | eg and
felt that he was doing well enough at that tinme that he coul d work,
and | felt that no further treatnent was required. Follow ng that
examhe did well for a period of tinme. He was working and was abl e
to get by. In approximately May 1996 he was laid-off his from
regul ar job and had been driving a sem for 3-4 days a week when he
re-developed the pain in his lowback and in his left leg
posteriorly to his knee, and to sone degree to his ankle. When
examined him in June of that year, | thought that he had a
recurrence of his central disk herniation and that he had three
choi ces, those being to live with his synptons, to take tinme off
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work, or to consider getting his back treated surgically, although
| felt that further diagnostic tests woul d be necessary before that
coul d be consi der ed.

“The patient wanted to go to a pain clinic and ultimately was
referred to the pain clinic at Swedi sh Hospital. He then had a new
injury while on the job, this being on 8/5/96. At that tinme he was
driving a sem when he tw sted sharply to his |eft and devel oped
sudden | ow back pai n. He felt that the | ow back pain was of a
different character than he had been having. He also felt sone
increase inthe left-leg pain. He was off work until Septenber 21,
and during that time he was getting conservative treatnent
i ncl udi ng oral nedi cations and epi dural corticosteroid injections.
He i nproved, but not to the point where he was as good as he had
been prior to the injury of 8/5/96. He then returned to work on a
full-time basis on 9/21/96. Since then he has continued to take
medi cations including Oxycontin, three a day; “Neurooxycodone”
(sic), six a day; and an anti-inflammatory. He wears a corset. He
has had recent epidurals and has had a great many epidurals. He
has had no physical therapy and no chiropractic adjustnments. He
does extension exercises daily, although they hurt him

“I't should be noted that he has a diagnosis of ulcerative colitis
and takes prednisone, 30 ng every-other-day, for this. He is
wor king full-tinme. He is no longer driving a sem. He is now
wor king as a regular |ongshorenan. He feels that he needs the
above nedications in order to do so.”

After the physical exam nation Dr. Dunn concluded as foll ows

(1d.):

“1 MAG NG STUDI ES:
No further inmaging studies were ordered for this exam

“| MPRESSI ON:
Central disk herniation, L4-5, with no clear-cut evidence of
radi cul opathy at this tine.

“ COMMVENT:
| have been asked questions by two different insurance conpanies.

“The answers to the questions in the 3/12/97 letter from Honeport
| nsurance Company are as foll ows:

1. The diagnosis is as given above.

2. | feel that continuing epidural injections and the taking of
narcotic pain nedicines is not the best direction to go with
this patient. Either he can work w thout medication or he
cannot. | feel, however, that he should be weaned fromthese

medi cations as quickly as possible. His options will then be
tolive with his synptons, to quit doing this kind of work, or
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to get his back treated surgically. | amnot at all certain
that this man is a surgical candidate at this point. | no
| onger see evidence that there is a radiculopathy, and a
sinple disk excision would not appear to be the answer. I

will not go into the problenms with a lunmbar fusion in an
industrially injured worker, only to say that that operation
should be considered only as a last resort. Bef ore

considering such a thing, a considerable workup should be
done. This probably should include a sedinentation rate to
make sure that his ulcerative colitis is not of significance;
a nyel ogramand a post - nyel ographi ¢ CAT scan to see t he status
of the L4-5 disk when the patient is upright; and MWI; and
what ever el se the treating surgeon feels m ght be necessary.

It would appear fromthe history given that the 8 5/96 injury
caused an aggravation of the wunderlying condition. The
patient says that he has not inproved to the point where he
was prior to that aggravation, but in review ng ny previous
notes, it would appear to ne that the vast mgjority of this
patient’s present problem would be considered as due to his
injury of 3/25/94 and not the injury of 8/5/96. (Enphasi s
added)

The findings and synptons are essentially the same now as t hey
were prior to the injury of 8/ 5/96. Further inmaging studies
could be done. If these do not show a change in the
anatom cal situation of this patient’s back, then | would say
that his present condition is due entirely to the injury of
3/25/94. 1f imging studies such as that showed a change in
the anatom cal situation in his back, then I would have to
feel that his present condition is due to the underlying

condition and an aggravation still ongoing fromthe injury of
8/ 5/ 96.
This man’ s synptons are apparently nmade worse by the work that
he is doing. Wrk that involves lifting, twsting, and
bendi ng would be undesirable for this patient. (Emphasi s
added)

The answers to the questions in the letter from Mjestic | nsurance

of 3/13/97 are as foll ows:

1

It is certainly achievable that this patient could work at his

current level wthout surgery, but | feel that it 1is
unacceptable for himto continue to work at this | evel taking
the nedications that he is now taking. |f he stops the

medi cations, he may or may not be able to work at this | evel.

| would consider surgery in this patient only after major
t hor ough eval uati on and consideration. | would be guarded in
my estimation of his ability to be able to return to
wat erfront enploynent sinply because of the history of such
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cases in general.

3. Regarding the question as to what prolonged and permanent
effects can be anticipated from conservative care versus
surgical intervention, this question is so broad and

probl ematical that I sinply cannot give a sinple answer toit.
This would require a discourse on all possible conservative
and surgical treatnments and all possible outcones.

4. My recommendations are discussed above. | feel that this
patient should stop taking the nedications that he is taking.
If he can no |onger work, then he should be evaluated very
t hor oughl y by soneone experienced wth back surgery to nake a
deci sion as to whet her back surgery is appropriate or not. |If
it is felt not to be appropriate, then the patient will have
to decide either to work with his synptons as they are or to
find a different kind of work.

5. | feel that the 8/5/96 injury represents an aggravati on of the
pre-existing injury of 3/25/94/ and the 3/25/94 injury is by
far the nost significant. Pl ease see, however, ny answers

above concerning how this answer mght change if he had an
i mgi ng study that showed an anatom cal change. (Emphasi s
added)

6. The patient says that he is still worse follow ng the 8/5/96
injury. This is subjective.

7. The injury of 3/25/94 is indeed subject to exacerbation.

It would be ny opinion that if surgery is finally decided on,
this surgery woul d be due to the injury of 3/25/94 and not the
injury of 8/5/96.

9. Further imaging studies would be necessary to determ ne the
permnent effects of each injury, but on the basis of the
information at hand, it would be nmy feeling that any permanent
residuals fromthese injuries would be due to the injury of
3/ 25/ 94 and not the injury of 8/5/96, according to the doctor.

Dr. Dunn sent the followng letter to Honmeport |nsurance
Conmpany on April 2, 1997 (CX 11 at 165):

“This is in response to your letter of March 31, 1997, concerning
Russel | Everitt.

“I'n ny report of March 18, 1997, | did i ndeed make recommendati ons
for further diagnostic workup. | have seen this patient on several
occasions to perform independent nedical exans. | have not
considered nyself a treating doctor in this case.

“As stated in ny note, | feel that he should see soneone
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experienced in back surgery so that the appropriate evaluation
could be done to see whether this patient is a surgical candidate
or not,” according to the doctor.

As of April 5, 1997, Dr. Dunn took O ai mant out of work. (Id.
at 166-167)

Dr . DuPen continued to see Caimant as needed to
eval uate/treat his “significant |ow back and radicular |eg pain,
which (was) bilateral, alittle nore onthe left side,” as of Apri
18, 1997. (CX 15 at 246)

Dr. Mark C. Rem ngton, an orthopedic surgeon who exam ned
Cl ai mant upon referral fromDr. DuPen, concluded as follows in his
May 7, 1997 report to Dr. DuPen (CX 17 at 277-278):

“XRAYS:. AP, | ateral, flexion/extension were obtained today. There
is markedly decreased disc height at 4-5. No signs of instability
and actually little change of position on flexion/extension views.
O her levels seemto have nore well -reserved di sc space.

“MY IMPRESSION is that Russell has ongoing back pain for three
years. He has gotten sone response to epidurals in the past. He
has not been through a formal rehabilitation program He is stil
limted by pain, has becone progressively worse recently. | think
this warrants further evaluation. Apparently the clains and who is
going to be paying for his work-up is unsettl ed. | suggest we
proceed with MR scan that would allow us to adequately eval uate
disc integrity, possible nerve root conpression. He wll be
followng up after the scan,” according to the Enpl oyer.

The MRI was perfornmed on May 16, 1997 and t he radi ol ogi st read
that test as showing the following (1d. at 280):

“ CONCLUSI ON

1. Progression of degenerative disc changes, L4-5. Decr eased
prom nence of the nore discrete central protrusion at the L4-5
| evel since the previous exam

2. Conti nued smal |l appearance of the thecal sac from L4 to S2,
whi ch appears to be due to a | arge anount of epidural fat that
is likely representative of epidural |ipomatosis. This has
not changed significantly,” according to the doctor.

Dr. Rem ngton, as of May 20, 1997, recommended “bil ateral L4-5
facet joint blocks to see if facet joint disconfort is contributing
to his back pain” because of his “long-standing back pain and
problenms with disability” (Id. at 282), and the doctor sent the
followng letter to Honeport’s clains adjuster on July 3, 1997 (Id.
at 283):
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“This is regarding your letter of May 6, 1997.

“l believe nost of your questions can be answered in the encl osed
copy of ny notes when | saw M. Everitt on May 7, 1997 and May 20,
1997. Your history, as presented in your letter, is very simlar to
that | obtained fromthe patient.

“The diagnosis for M. Everitt’'s current condition is a |unbar
spondyl osis with radi cul opathy and degenerative di sk disease. On
the basis of the nedical findings, ny reconmendations were to
repeat the MRI scan. This was obtained, and | reviewed it with M.

Everitt on My 20, 1997. | currently do not believe surgica
intervention is necessary or recommended. | do believe that M.
Everitt’s incidence (sic) on August 5, 1996 aggravated his
underlying condition. | believe this would nost likely be a
tenporary aggravation of this underlying condition. | think his
synptons remain sonewhat simlar. Unfortunately, he has a

significant anmount of degenerative changes in his spine; however,
| do not think surgical intervention is necessary or warranted.
(Enmphasi s added)

“I believe that M. Everitt can return to wrk with the sane

restrictions. It is possible he could get sone relief with L4-5
facet joint blocks. This may provide sone synptomatic i nprovenent.
However, | do not think this treatnment would in any way change his

restrictions or indicate the necessity for surgery,” according to
t he doctor.

Dr. Remington saw Caimant on Septenber 16, 1997 and,
according to the doctor’s progress note (ld. at 284):

“Russell cones in today in followp. He has had bilateral facet
joint blocks by Dr. DuPen. This provided sone significant degree
of pain relief, however, this was only tenporary.

“I MPRESSI ON: | discussed the situation with Russell today. He has
persistent, predom nantly back pain. He has degenerative disc
di sease and he al so has sone facet arthropathy.

“ PLAN: | explained that I do not feel that facet joint Dblocks
predict the outcone of a fusion. | think this gentleman is a
mar gi nal , at best, candidate for a fusion. However, | explainedto

him that it may be worthwhile to seek out other opinions. I
expl ained that there are ot her spine surgeons in town who may give
hima nore positive endorsenent for surgical intervention. It is
possi bl e that he coul d have a di scogram and if this reproduced his
pain, it may be argued that he could inprove with surgery. He has
al so di scussed with Dr. DuPen an el ectrical stinulator, and | think
this is a reasonabl e approach. He understands that this faces
possi bl e problems with funding. | think it would be worth a tri al
to see if this helps himwith his disconfort. Whereas before when
| saw him he had weaned hinself off of his nedications, he
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currently is now back on pain nedications and requiring this. He
continues to work, but he is conplaining of increasing synptons.
He is concerned about continuing coverage of his condition. I
explained that if he has any increased synptons, ny approach woul d
be that it nost likely represents an exacerbation of a previous
condition. | think heis confortable wth our discussion. | would
be happy to provide himw th the names of other surgeons. He can
followmup on a p.r.n. basis,” according to the doctor.

As noted, Dr. Rem ngton recomended a facet bl ock i njection on
the L4-5 facet and Dr. DuPen perfornmed that injection on June 10,
1997. (1d.)

Bilateral L4-5 facet bl ocks were then perfornmed and, as of
July 22, 1997, they had provided sone relief and Dr. DuPen
recommended that Claimant return to see Dr. Rem ngton for foll ow
up. (1d. at 248)

As of Septenber 11, 1997, Dr. DuPen discussed with d ai nant
“the possibility of placing a spinal cord stinmulator for the
control of his pain” and, as of Decenber 19, 1997, Dr. DuPen
descri bed d ai mant as having “an active di sc | ow back and radi cul ar
leg pain” and the doctor reported that d ainmnt underwent a
di scogramtwo days earlier “and now has i ncreased | eg pain that was
| ess of the problem earlier,” Caimnt describing “his pain as
approximately 7 to 8 out of 10.” (ld. at 249)

Dr. DuPen continued to see O ainmant as needed and, as of
Novenber 5, 1997 and the synptons persisted. At this visit the
doctor’s final diagnosis was (l1d. at 250):

1. Conti nued chronic | ow back and radicul ar | eg pain.
2. Si tuati onal depression.

Dr. DuPen reported that Cdainmant was taking Paxil for his
depression, a condition partly related to his wfe's termna
illness. (1d.)

As of January 8, 1998, Dr. DuPen reported that C ai mant woul d
“be having surgery (the follow ng) week with Dr. Preston Philli ps,
who will be doing a fusion and disc renoval,” Dr. DuPen opining,
“Clearly his problens are directly associated wth his enpl oynent.”
(Id. at 251)

Dr. Phillips, an orthopedi c surgeon who first saw C ai mant on
Novenber 5, 1997 and whose inpression as of that visit was “l unbar
muscul ol i ganentous strain with an exacerbation of the patient’s
chronic | ow back pain, associated with a central L4-5 herniation
and left lower extremty radiculitis,” perfornmed | unbar di scography
on Decenber 17, 1997. That test confirned the need for surgery and
on January 13, 1998 Dr. Phillips performed a “lunbar | am nectony
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and di skectomy wth performance of a posterior |unbar interbody
fusion utilizing the BAK fusion cage and | ocal bone graft.” The
doctor’s treatnent records are in evidence as CX 18 at 285-325.

As of August 11, 1998 Dr. Phillips rel eased Cl aimant to return
to work but he “is to do so wwth caution wwth regard to avoi di ng
heavy lifting, twi sting and bending.” (CX 18 at 309) As of
Novenmber 2, 1998 dainmant “was advised to always avoid a real
strenuous exertional type of work in order to protect his back,
given his previous surgery.” (1d. at 310)

Dr. Phillips sent the following letter to Honeport |nsurance
on Novenber 16, 1998 (1d. at 312:)

“Thank you for your Faxed correspondence in reference to M.
Russel |l Everitt, dated October 30, 1998.

“Pl ease review ny encl osed office note. It is ny opinion that M.
Everitt is currently not fixed and stable. He has returned to
wor k; however, there are other issues that are being addressed at
this tine as they relate to his back and the chronicity of his
synptons. He is currently working with The Pai n Managenent Center
t hrough Stuart DuPen, MD., to help resolve these issues.

“I recommended that he continue working at his current |evel of
activity with the necessary precautions, which were previously
outlined.”

Dr. DuPen also continued to see Caimant as needed between
March 4, 1998 and May 7, 1999 and these treatnent records are in
evi dence as CX 15 at 252-270.

Dr. Phillips had a conference on March 24, 1999 with two
representatives of Honeport and, according to the doctor’s notes
t hereof (CX 18 at 317):

“A lengthy discussion was had with Jeaneil Brown and Christine
Tabal no. M. Russell Everitt’'s mnedical chart was reviewed in
detail with regard to presenting synptons and subsequent treatnent,
as well as his progress postoperatively. H's |ast eval uation was
al so discussed. It was comuni cated by Ms. Tabal no and Ms. Brown
that M. Everitt has only been able to work on a limted basis
since he was released, due to associated increased disconfort in
his back, as well as his difficulty (as previously noted) weaning
off of narcotic medication. The patient is currently being
followed by Dr. DuPen and is currently on a weaning program The
patient also recently lost his wife who died of cancer. He also
had to nove fromone | ocation to another and it was di scussed that
this may have aggravated his disconfort, as outlined by Ms. Tabal no
and Ms. Brown.

“A lengthy discussion was had surrounding the patient’s ongoing
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synpt ons, associ at ed dependency, as wel | as psychol ogi cal stressors
associated wth the recent death of his wfe. It was discussed
that continued work with Dr. DuPen, via the Pain Mnagenent
Program and subsequent weaning off of the narcotic nedication is
again warranted. It was al so discussed that due to the associ ated
psychol ogi cal factors, perhaps referring the patient to a
psychiatrist would be of great benefit to the patient. H's work
status was al so di scussed. As previously outlined, the patient was
rel eased to work in a nodified capacity. Those work restrictions
are still presently assigned. M. Everitt is scheduled for a
fol |l omup appoi ntnent tonorrow. | will have the opportunity to
eval uate his interval progress at that tinme. In addition, the plan
will include making a referral for psychological/psychiatric
eval uati on. Perhaps aid with depression, if that is deened
appropriate, follow ng his evaluation. This discussion |asted 25
to 30 mnutes.” (Enphasis added)

Dr. Phillips next saw daimant on Mirch 25, 1999 and,
according to the doctor’s progress note (ld. at 318):

“...Alengthy discussion was had with the pati ent today surroundi ng
hi s ongoi ng synptons. It was al so di scussed that a recent neeting
was had with his case nanagers. W al so di scussed the recent death
of the patient’s wfe.

The foll ow ng points were discussed:

1. Hi s ongoi ng use and need for pain nedicine, fromwhich he is
currently bei ng weaned under the gui dance of Dr. Stuart DuPen.
It was recommended that the patient continue with this weaning
program as well as continue wth increasing his activity
| evel .

2. It was discussed that with the stress of the recent surgery
and his recovery, as well as the recent death of his wfe,
these factors may be inpeding his progress. Therefore, |
recommended that a psychiatric consultation be pursued. The
patient will be referred to Dr. Jason McClurg or one of Dr.
McCl urg’ s associ ates.

The patient states that he has only worked on a limted basis due
to his continued disconfort. He states that driving a truck is
unconfortable, due to the vibration and friction. It was discussed
that after the patient has seen the psychiatrist and his weaning
from the nedication has progressed, then the plan wll include
working with his case manager to seek to secure a job that he can
perform w t hout aggravating his | ower back synptons.

The patient wll return for a foll owp eval uation in approxi mately
six to eight weeks. He was given a work rel ease form i ndicating
that he is released to return to work in a nodified capacity, with
alifting restriction of 35 to 50 pounds. However, a caveat was
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added that he should performno repetitive lifting, according to
t he doctor.

Dr. Phillips next saw C ai mant on April 1, 1999 and he advi sed
the doctor “that he (had) returned to work this past week and was
driving one of the larger trucks. The jarring around in the truck
resulted in disconfort in his back. He cones in wondering whet her
or not he can continue driving the large tractor trucks, given his
back surgery.” Dr. Phillips then had a “lengthy discussion” with
the daimant and he was instructed to check with his enpl oyer and
union to ascertain whether there are any jobs for him on the
waterfront that would not aggravate his lunbar problens and the
doctor would be “happy to review those and make comments wth
regard to any potential restrictions.” Dr. Phillips recomended
that C ai mant continue to see Dr. DuPen and his psychiatrist. (Id.
at 319)

Cl ai mant has al so been treated by Sandra C. Wal ker, MD., a
psychi atrist, and Dr. Wal ker sent the following letter to Homeport
| nsurance on May 8, 1999 (CX 38 at 335-336)

“This letter constitutes nmy report resulting from ny recent
eval uation of M. Russell Everitt. M evaluation is based on three
interviews with M. Everitt - on April 20, 1999, April 29, 1999,
and May 5, 1999 - and on ny tel ephone conversation with Preston
Philips, MD, of April 21, 1999. In addition, | have reviewed the
letter and enclosures sent to me by Ms. Christine Tabal no, dated
April 6, 1999. | have not yet been able to speak with Stuart
DuPen, WMD, although we have made efforts to reach each other
regarding M. Everitt.

“M. Everitt has sustained several work rel ated back i njuries since
1993. As the result of an injury sustained in Cctober, 1997, M.
Everitt underwent |unbar |am nectony in January, 1998. Despite
treatment, Dr. Philips confirnms that M. Everitt continues to
experience chronic back pain.

“M. Everitt says that his current painis greater than the pain he
experienced prior to his spinal surgery. He feels that his work
and leisure activities as well as his activities of daily living
have been affected by his back pain. He says that he is unable to
bend wi thout pain, can no longer take |ong wal ks, and can not
performyard work or house work as he used to be able to do. M.
Everitt’ s pain experience has been conplicated by the death of his
wife fromcancer in |ate January, 1999. Prior to her death, M.
Everitt used norphine, prescribed for his wife, to supplenent his
own pain nedication. He conpleted an opiate taper and is now
using, by his report, two to three Vicodin tablets per day for
pain. Dr. DuPen has al so prescribed anti depressant nedication and
medi cation for insoormia. M. Everitt feels that he benefits from
t hese nedi cati ons.

25



“M. Everitt endorses depressed nood and feelings of hopel essness
about ‘starting over’ after the loss of his mate. He al so endorses
transi ent suicidal thoughts, but has no intent to act on them He
feels that his concentration is adequate. He is unable to sleep
wel | w thout nedication. He feels ‘too lazy to cook’ and is trying
to lose the weight he gained during his wife's |ast three nonths.

“M. Everitt has had a prior psychiatric evaluation approxi mtely
two years ago, but did not engage in treatnent at that tine. He
attended group therapy sessions with his wife before her death in
whi ch he worked on ‘learning to be aware of feelings.” Currently,
he is attending grief counseling sessions at Hospice of Seattle.
He has no history of psychiatric hospitalization or of suicide
attenpt s. He has a fourteen year history of ulcerative colitis
whi ch he says is currently stable. He has never been treated for
substance abuse, but endorses episodes of heavy drinking,
particularly at tinmes of enotional distress.

“M. Everitt’'s famly history is remarkable for several cancer
deaths. In additionto his wife’'s death due to breast cancer, M.
Everitt’s nother died of liver cancer and his biological father
di ed of prostate cancer. Each of these deaths, he believes, could
have been forestalled by proper nedical care. M. Everitt
acknow edges bitterness toward the nedical profession for these
| osses. M. Everitt also experienced early | oss when his parents
di vorced when he was four years old. Wen, as a | ate adol escent,
he again had significant contact with his biological father, also
a longshorenen, his father had already undergone spinal fusion

surgery and was experiencing chronic back pain. M. Everitt
recalls that he saw his father suffer for years with back pain and
says ‘I don’'t want to end up like ny father.’

“I'n my opinion, M. Everitt’s current pain experience is inpacted
by the factors | have outlined here. H's recent |loss of his wfe
seens to have evoked feelings of |oss, grief and anger from past
| osses of |oved ones. M. Everitt has denonstrated that he has
difficulty tolerating both enotional and physical pain. Hi s
l[imted ability to tolerate and give full verbal expression to his
enotional distress |eaves him prone to physical expressions of
stress an distress as may be seen with exacerbations of ulcerative
colitis or heightened pain perception.

“I believe that M. Everitt can benefit froma limted course of
psychot herapy through which he can gain better expression of his
enotions as they relate to his current perception of his physical
pai n. | feel that twenty sessions of psychotherapy can neke a
significant difference in his pain experience, provided that his
physi cal status with respect to his back remai ns stable,” according
to the doctor

Claimant’s synptons persisted and on August 5, 1999 Dr.
Phillips prescribed and perfornmed “a trigger point injection”
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because “the patient’s disconfort is primarily spastic in nature
and fairly well localized to a focal area.” (ld. at 320)

Dr. Wal ker sent the followng letter to Caimant’s attorney on
August 24, 1999. (CS 38 at 338):

“This letter is in response to your letter of August 23, 1999, in
whi ch you asked ne to comment on a letter received from Jeanei
Brown, representing Honeport |nsurance Conpany. M. Brown's letter
is dated August 19, 1999. Specifically, you have requested
comments regarding Ms. Brown’s contention that ‘M. Everitt’s need
for ongoing psychiatric treatnment is due to the unfortunate and
tragic personal experience he has faced over the past seven
nmont hs.”’

“l have evaluated M. Everitt on referral from his orthopedic
surgeon, Dr. Preston Philips. Clearly, M. Everitt experiences
chroni c pain. This pain results from work-related injuries for
whi ch he has been treated by Dr. Philips and by Dr. DuPen. \V/ g
Everitt’s pain preceded his loss of his wfe.

“As you may know, the experience of pain is subjective. Many
factors, in addition to direct irritation of nerves and tissue,
contribute to any person’s perception of pain. It is my opinion
that M. Everitt’s experience, both prior to and subsequent to his
injuries, <contributes to his pain perception. Psychiatric
treatment for chronic pain includes addressing such associated
factors so as to facilitate greater function despite ongoing pain

experi ence. Ms. Brown appears to assert that M. Everitt’'s
personal |osses in recent nonths are the sole contributor to his
need for psychiatric treatnent. This Iis a ms-statenent and
oversinplification of M. Everitt’s situation. | have recommended

a course of psychotherapy to address M. Everitt’s pain experience
in the context of other factors which contribute to it. A hoped
for outcone for treatnment in cases such as M. Everitt’s is greater
ability to function in work and other aspects of life, even in the
event of ongoing pain. (Enphasis added)

“I hope that this letter clarifies for you ny opinion of M.
Everitt’s psychological situation with respect to his pain
per ception and function and of his need for psychiatric treatnent,”
according to Dr. Wl ker.

As of COctober 7, 1999 Dr. Phillips referred Caimant to
physi cal therapy because a trial of such therapy had hel ped himin
the past. (ld. at 321) Thereafter, as of Novenber 8, 1999, Dr.
Phillips released Claimant to return to work with restrictions
agai nst driving a heavy truck for one nonth and lifting nore than
thirty-five pounds. (l1d. at 322)

Dr. Phillips sent the following |etter to Homeport on Decenber
1, 1999 (Id. at 323):
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“Thank you for your correspondence dated Novenber 12, 1999, in
reference to M. Russell Everitt. You have presented severa
guestions in your correspondence as it relates to the patient’s
di agnosi s and obj ective nedi cal findings. You should have received
a copy of my nost recent evaluation, which was dated Novenber 8,
1999. A copy of this evaluation is enclosed. This should answer
your question No. 1 and No. 2.

“Wth regard to questions Nos. 3, the patient clearly has sustained
an aggravation of his previous injury. This is associated with
sciatica, as noted in ny evaluation. To answer question No. 4,
this nost |ikely represents a tenporary aggravation, which is the
reason for the tenporary restrictions that were outlined.
Medi cations were al so prescribed to aid the patient with regard to
gaining sone relief fromthese synptons.” (Enphasis added)

At the January 4, 2000 visit Caimnt advised Dr. Phillips
“that he has been driving smaller trucks and tolerating that quite
wel |” and the doctor agreed that he should continue driving the
smal ler trucks, “particularly given the significant anount of
jarring that occurs in the larger trucks” and as “such would
m ni m ze aggravation of his | ower back.” The doctor found only “a
slight inprovenent” in his condition as he “still (had) persistent
| umbar paraspi nal nuscul ar spasns.” (Id. at 324) The doctor
schedul ed a followup visit in three nonths but there is no progress
note for that visit, if it, in fact, took place. (l1d. at 325)

Cl ai mant has al so been exam ned by John F. Dickson, MD., a
specialist in rheumatol ogy, and the doctor sent the follow ng
letter to Attorney Slagle on Septenber 2, 2000 (EX 22 at 346-370)
and the doctor, after the usual social and enpl oynent history, his
reviewof Caimant’s nedical records and di agnostic tests and after
t he physi cal exam nation, concluded as follows (EX at 368-370):

- ASSESSMENT-

Chronic | ow back pain, etiology nmultifactorial
Lunbar di sc degeneration, onset antedating 1986
Lunbar “strain”, multiple
Post - operative 1998 | unbar fusion
Chronic ulcerative colitis in synptomatic rem ssion
Nephrolithiasis
Depr essi on

Hi story of inappropriate use of nedications and al cohol

- COMVENT S-
There is no evidence of active peripheral joint inflanmmuation nor
evi dence of residual damage fromold inflammtory joint disease.
The history of joint inflammation in 1978 and arthralgias to the
early 1990's, w thout objective evidence of joint disease from
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1981, have been attributed to “reactive” cause of chronic

ul cerative colitis. The distribution of joint involvenent and
transient nature are not typical of the arthritis of inflamuatory
bowel disease (which is typically pauci-articular, large joint

predom nantly, and asymetrical in distribution), such as the
chronic ulcerative colitis he subsequently devel oped. The current
doses of predni sone may be suppressing mlk joint inflanmation.

1. Wiat is causing M. Everett’s chronic pain conplaint?

The patient has chronic, non-specific | ow back pain with radicul ar
synptons but no objective evidence for radiculopathy (i.e., no
sensory, motor, or reflex abnormality or signs of neurologic
i npi ngenent on i magi ng studies). Synptons are historically rel ated
to work events in 1984 and 1986 and ot her subsequent dates. The
chart docunents fluctuating right and left sided |eg pains since
1994 and evi dence of progressive degenerative discs as far back as
1986, representing age rel ated deterioration.

The patient showed positive two of five “Waddell signs”: |ow back
pain on en-block rotation and marked discrepancy in sitting vs.
supine straight leg raise. His straight |leg raise was curiously
positive bilaterally when supi ne and w t hout augnentation on ankl e
f1 exion.

The patient’s current synptons are not clearly explained by
clinical or imging findings and psycho-social and other factors
are likely playing substantial role in synptons anplification and
perpetuation, if not synptom production.

Al though rest pain and prolonged norning stiffness suggests an
i nflammatory process, there is no objective clinical or imaging
evi dence to support a diagnosis of a spondylitis or sacroiliitis
(i.e., inflammatory axial skeletal disease).

2. \What treatnent is recommended?

Further surgical intervention, having largely failed once, is
problematic and should be considered only after in depth
psychol ogi cal evaluation together wth presence of objective
findings which correlate with his synptonat ol ogy.

Eval uation and treatnent of depression is warranted.

Gven the past history of nedication and alcohol m suse,
prescription of narcotic anal gesics and “nuscle relaxants” is of
guestionabl e prudence, except for short term defined use.

3. Is M. Everitt’s level of disability or need for treatnent
caused by, aggravated or accelerated by his enploynent as a
| ongshor eman?

Back pain is common in the general population (lifetine incidence
70-85%, wunrelated to specific activity or enploynent, and
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recurrences of back pain are common after an initial episode.
Degenerati ve changes in the | unbar spine are conmon with di sc bul ge
found in 57-65% of asynptomatic 40 year olds. Correl ation of
epi sodi ¢ or chronic | ow back pain with degenerative disc disease in
the absence of disc extrusion or neurologic findings is poor.
Enpl oynment i nvol ving speci ally heavy lifting, bendi ng, stooping and
tw sting may be associated with an increased frequency of | ow back
pain conplaints. M. Everitt’'s episodes of “injury and back pain”
wer e not associated with fracture nor docunent ed acute di sc changes
which would allow attribution of his level of disability or need
for treatment to his enploynment. (Enphasis added)

4. \VWhat is M. Everett’s prognosis?

G ven the duration of his back synptons, it is unlikely that these
will resolve with any nedical or surgical therapy.

On the basis of the totality of this record and having
observed the deneanor and heard the testinony of a nost credible
Claimant, | make the foll ow ng:

Fi ndi ngs of Fact and Concl usions of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
W tnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any
particul ar nedical exam ner. Banks v. Chicago Gain Trimers
Association, Inc., 390 U S. 459 (1968), reh. denied, 391 U S. 929
(1969); Todd Shipyards v. Donovan, 300 F.2d 741 (5th Gr. 1962);
Scott v. Tug Mate, |Incorporated, 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Q@uiberson Punping, 22 BRBS 87, 91 (1989); Anderson V.
Todd Shipyard Corp., 22 BRBS 20, 22 (1989); Hughes v. Bethl ehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonvill e Shipyard,
Inc., 14 BRBS 148.9 (1981); Brandt v. Avondal e Shipyards, Inc., 8
BRBS 698 (1978); Sargent v. Matson Terminal, Inc., 8 BRBS 564
(1978) .

The Act provides a presunption that a claimconmes within its
provisions. See 33 U S.C. 8920(a). This Section 20 presunption
"applies as much to the nexus between an enpl oyee's mal ady and his
enpl oynment activities as it does to any other aspect of a claim™
Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C. Cr. 1976),
cert. denied, 429 U S. 820 (1976). Claimant's uncontradicted
credible testinony alone nmay constitute sufficient proof of
physical injury. Golden v. Eller & Co., 8 BRBS 846 (1978), aff'd,
620 F.2d 71 (5th G r. 1980); Hanpton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Anderson v. Todd Shi pyards, supra, at 21; Mranda
v. Excavation Construction, Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with the
requirenment that a claim of injury nust be made in the first
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instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprene Court has held that
“[a] prima facie ‘claimfor conpensation,” to which the statutory
presunption refers, nmust at |least allege an injury that arose in
the course of enploynent as well as out of enploynment.” United
States Indus./Fed. Sheet Metal, Inc., v. Drector, Ofice of
Wor kers' Conpensation Prograns, U.S. Dep’'t of Labor, 455 U S. 608,
615 102 S. C. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.
U.S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C. Cr. 1980).
Mor eover, "the nere existence of a physical inpairnment is plainly
insufficient to shift the burden of proof to the enployer." U S.
| ndustri es/ Federal Sheet Metal, Inc., et al., v. Drector, Ofice
of Workers' Conpensation Progranms, U S. Departnent of Labor, 455
U. S. 608, 102 S . C. 1318 (1982), rev'g Rley . U. S.
| ndustri es/ Federal Sheet Metal, Inc., 627 F.2d 455 (D.C. Cr.
1980) . The presunption, though, is applicable once clainant
establishes that he has sustained an injury, i.e., harmto his
body. Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shipbuilding and Construction Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981).

To establish a prima facie claimfor conpensation, a clai mant
need not affirmatively establish a connection between work and
harm Rather, a claimant has the burden of establishing only that
(1) the claimnt sustained physical harm or pain and (2) an
accident occurred in the course of enploynent, or conditions
existed at work, which could have caused the harm or pain.
Kel aita, supra; Kier v. Bethlehem Steel Corp., 16 BRBS 128 (1984).
Once this prima facie case i s established, a presunption is created
under Section 20(a) that the enployee's injury or death arose out
of enpl oynent. To rebut the presunption, the party opposing
entitlenment nust present substantial evidence negating the
connection between such harm and enpl oynent or wor ki ng conditions.
Kier, supra; Parsons Corp. of California v. Drector, OACP, 619
F.2d 38 (9th Cr. 1980); Butler v. D strict Parking Managenent Co.,
363 F.2d 682 (D.C. Cr. 1966); Ranks v. Bath Iron Wrks Corp., 22
BRBS 301, 305 (1989). Once claimant establishes a physical harm
and wor ki ng conditions which could have caused or aggravated the
harm or pain the burden shifts to the enployer to establish that
claimant's condition was not caused or aggravated by his
enpl oynment. Brown v. Pacific Dry Dock, 22 BRBS 284 (1989); Rajotte
v. General Dynam cs Corp., 18 BRBS 85 (1986). If the presunption
is rebutted, it no longer controls and the record as a whol e nust
be evaluated to determ ne the issue of causation. Del Vecchio v.
Bowers, 296 U.S. 280 (1935); Vol pe v. Northeast Marine Term nal s,
671 F.2d 697 (2d G r. 1981). In such cases, | nust weigh all of
t he evidence rel evant to the causation i ssue. Sprague v. D rector,
ONCP, 688 F.2d 862 (1st Cir. 1982); MacDonald v. Trailer Marine
Transport Corp., 18 BRBS 259 (1986).
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The U. S. Court of Appeals for the First Crcuit has consi dered
the Enployer’s burden of proof in rebutting a prina facie claim
under Section 20(a) and that Court has issued a nost significant
decisionin Bath Iron Wrks Corp. v. Director, OANCP (Shorette), 109
F.3d 53, 31 BRBS 19(CRT)(1st G r. 1997).

In Shorette, the United States Court of Appeals for the First
Crcuit held that an enpl oyer need not rul e out any possi bl e causal
rel ati onship between a claimant’s enpl oynent and his condition in
order to establish rebuttal of the Section 20(a) presunption. The
court held that enployer need only produce substantial evidence
that the condition was not caused or aggravated by the enpl oynment.
ld., 109 F.3d at 56,31 BRBS at 21 (CRT); see also Bath Iron Wrks
Corp. v. Director, OANCP [Hartford], 137 F.3d 673, 32 BRBS 45
(CRT)(1st Gr. 1998). The court held that requiring an enpl oyer to
rule out any possible connection between the injury and the
enpl oynent goes beyond the statutory |anguage presumng the
conpensability of the claim”“in the absence of substantial evidence
to the contrary.” 33 U S.C. 8920(a). See Shorette, 109 F.3d at
56, 31 BRBS at 21 (CRT). The “ruling out” standard was recently
addressed and rejected by the Court of Appeals for the Fifth and
Seventh Circuits as well. Conoco, Inc. v. Drector, OACP
[Prewitt], 194 F.3d 684, 33 BRBS 187(CRT)(5th Cir. 1999); Anerican
Gain Trimrers, Inc. v. OACP, 181 F.3d 810, 33 BRBS 71(CRT)(7th
Cir. 1999); see also OKelley v. Dep’t of the Arny/ NAF, 34 BRBS 39
(2000); but see Brown v. Jacksonville Shipyards, Inc., 893 F.2d
294, 23 BRBS 22 (CRT)(11th Cr. 1990) (affirmng the finding that
the Section 20(a) presunption was not rebutted because no physici an
expressed an opinion “ruling out the possibility” of a causal
rel ati onship between the injury and the work).

To establish a prima facie case for invocation of the Section
20(a) presunption, claimant nust prove that (1) he suffered a harm
and (2) an accident occurred or working conditions existed which

coul d have caused the harm See, e.g., Noble Drilling Conpany v.
Drake, 795 F.2d 478, 19 BRBS 6 (CRT) (5th Cr. 1986); Janes v. Pate
Stevedoring Co., 22 BRBS 271 (1989). If claimant's enpl oynent

aggravat es a non-work-rel ated, underlying di sease so as to produce
i ncapacitating synptons, the resulting disability is conpensabl e.
See Rajotte v. Ceneral Dynam cs Corp., 18 BRBS 85 (1986); Gardner
v. Bath Iron Wrks Corp., 11 BRBS 556 (1979), aff'd sub nom
Gardner v. Director, OANCP, 640 F.2d 1385, 13 BRBS 101 (1st Gr.
1981). | f enpl oyer presents substantial evidence sufficient to
sever the connection between claimnt's harm and his enpl oynment,
t he presunption no | onger controls, and the i ssue of causati on nust
be resolved on the whole body of proof. See, e.g., Leone v.
Seal and Term nal Corp., 19 BRBS 100 (1986).

Respondents contend that Claimnt did not establish a prim
facie case of causation and, in the alternative, that there is
substantial evidence of record to rebut the Section 20(a), 33
U.S. C 8920(a), presunption. | reject both contentions. The Board
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has held that credible conplaints of subjective synptons and pain
can be sufficient to establish the elenent of physical harm
necessary for a prinma facie case for Section 20(a) invocation. See
Syl vester v. BethlehemSteel Corp., 14 BRBS 234, 236 (1981), aff'd,
681 F.2d 359, 14 BRBS 984 (5th Cr. 1982). Mor eover, | may
properly rely on Caimnt's statenents to establish that he
experienced a work-related harm and as it is undisputed that a
wor k accident occurred which could have caused the harm the
Section 20(a) presunption is invoked in this case. See, e.q.

Sinclair v. United Food and Conmercial Wrkers, 23 BRBS 148, 151
(1989). Moreover, Respondents’ general contention that the clear
wei ght of the record evidence establishes rebuttal of the pre-
presunption is not sufficient to rebut the presunption. See
generally Mffleton v. Briggs Ice Cream Co., 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer. 33
US C 8 920. Wat this requirenent neans is that the enployer
must offer evidence which negates the connection between the
al l eged event and the alleged harm In Caudill v. Sea Tac Al aska
Shi pbui I ding, 25 BRBS 92 (1991), the carrier offered a nedica
expert who testified that an enploynent injury did not “play a
significant role” in contributing to the back trouble at issue in
this case. The Board held such evidence insufficient as a matter
of law to rebut the presunption because the testinony did not
negate the role of the enploynent injury in contributing to the
back injury. See also Cairns v. Matson Terminals, Inc., 21 BRBS
299 (1988) (nedical expert opinion which didentirely attribute the
enpl oyee’s condition to non-work-related factors was nonet hel ess
insufficient to rebut the presunption where the expert equivocated

sonmewhat on causation elsewhere in his testinony). Were the
enpl oyer/carrier can offer testinony which severs the causal |ink,
the presunption is rebutted. See Phillips v. Newport News

Shi pbuilding & Dry Dock Co., 22 BRBS 94 (1988) (nedical testinony
that claimant’s pul nonary problens are consistent wth cigarette
snoking rather than asbestos exposure sufficient to rebut the
presunption).

For the nost part only nedical testinony can rebut the Section
20(a) presunption. But see Brown v. Pacific Dry Dock, 22 BRBS 284
(1989) (hol ding that asbestosi s causati on was not established where
the enployer denonstrated that 99% of its asbestos was renoved
prior to the claimant’s enpl oynent while the remaining 1%was in an
area far renoved fromthe claimnt and renoved shortly after his
enpl oynent began). Factual issues cone in to play only in the
enpl oyee’s establishnent of the prima facie elenents of
har nf possi bl e causation and in the | ater factual determ nation once
the Section 20(a) presunption passes out of the case.

Once rebutted, the presunption itself passes conpletely out of
the case and the issue of causation is determ ned by exam ning the
record “as a whol e”. Hol mes v. Universal Maritime Services Corp.

33



29 BRBS 18 (1995). Prior to 1994, the “true doubt” rule governed
the resolution of all evidentiary disputes under the Act; where the
evi dence was i n equi poi se, all factual determ nations were resol ved
in favor of the injured enployee. Young & Co. v. Shea, 397 F.2d
185, 188 (5'" Cir. 1968), cert. denied, 395 U.S. 920, 89 S. C. 1771
(1969). The Suprene Court held in 1994 that the “true doubt” rule
violated the Admnistrative Procedure Act, the general statute
governing all admnistrative bodies. Drector, OXCP v. G eenw ch
Collieries, 512 U S. 267, 114 S. . 2251, 28 BRBS 43 (CRT) (1994).
Accordingly, after Greenwich Collieries the enployee bears the
burden of proving causation by a preponderance of the evidence
after the presunption is rebutted.

As t he Respondents di spute that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Mchine Shop, 13 BRBS 326
(1981), the burden shifts to them to rebut the presunption with
substanti al evidence which establishes that claimant’s enpl oynent
did not cause, contribute to, or aggravate his condition. See
Peterson v. GCeneral Dynamics Corp., 25 BRBS 71 (1991), aff’'d sub
nom | nsurance Conpany of North Anerica v. U S. Dept. of Labor, 969
F.2d 1400, 26 BRBS 14 (CRT)(2d Cr. 1992), cert. denied, 507 U S
909, 113 S. Ct. 1264 (1993); Qoert v. John T. Cdark and Son of
Maryl and, 23 BRBS 157 (1990); Samv. Loffland Brothers Co., 19 BRBS
228 (1987). The wunequivocal testinmony of a physician that no
relationship exists between an injury and a claimant’s enpl oynent
is sufficient to rebut the presunption. See Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). If an enployer submts
substanti al countervailing evidence to sever the connection between
the injury and the enploynent, the Section 20(a) presunption no
| onger controls and the issue of causation nust be resol ved on the
whol e body of proof. Stevens v. Tacoma Boatbuil ding Co., 23 BRBS
191 (1990). This Adm nistrative Law Judge, in weighing and
evaluating all of the record evidence, may pl ace greater wei ght on
t he opi nions of the enpl oyee’s treating physician as opposed to the
opi nion of an exam ning or consulting physician. |In this regard,
see Pietrunti v. Director, OANCP, 119 F. 3d 1035, 31 BRBS 84 (CRT)(2d
Cr. 1997). See also Sir Gean Anos v. Director, OACP, 153 F.3d
1051 (9tM Cir. 1998), anended, 164 F.3d 480, 32 BRBS 144 (CRT) (9N
Cr. 1999).

In the case sub judice, Claimnt alleges that the harmto his
bodily frame, i.e., his lunbar disc syndronme and his psychol ogi cal
probl ens, resulted from working conditions while working on the
waterfront for the Enployers joined herein. The Respondents have
i ntroduced evi dence severing the connection between such harm and
Claimant’s maritinme enploynent. Thus, the presunption falls out
the case, does not control the result and I shall now weigh and
eval uate all of the record evidence.
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The term"injury" means accidental injury or death arising out
of and in the course of enploynent, and such occupational di sease
or infection as arises naturally out of such enploynent or as
natural ly or unavoidably results fromsuch accidental injury. See
33 U.S.C 8902(2); U S. Industries/Federal Sheet Metal, Inc., et
al., v. Drector, Ofice of Wrkers Conpensation Prograns, U. S.
Department of Labor, 455 U S. 608, 102 S.C. 1312 (1982), rev'g
Riley v. US. Industries/Federal Sheet Metal, Inc., 627 F.2d 455
(D.C. Gr. 1980). A work-rel ated aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Wrks Corporation, 11 BRBS 556 (1979), aff'd
sub nom Gardner v. Director, OMCP, 640 F.2d 1385 (1st G r. 1981);
Preziosi v. Controlled Industries, 22 BRBS 468 (1989); Januszi ew cz
v. Sun Shipbuilding and Dry Dock Conmpany, 22 BRBS 376 (1989)
(Deci si on and Order on Remand); Johnson v. Ingalls Shipbuilding, 22
BRBS 160 (1989); Madrid v. Coast Marine Construction, 22 BRBS 148
(1989). Moreover, the enploynment-related injury need not be the
sole cause, or primary factor, in a disability for conpensation
purposes. Rather, if an enploynent-related injury contributes to,
conbines with or aggravates a pre-existing disease or underlying
condition, the entire resultant disability is conpensable.
Strachan Shipping v. Nash, 782 F.2d 513 (5th GCr. 1986);
| ndependent Stevedore Co. v. O Leary, 357 F.2d 812 (9th Cr. 1966);
Kool ey v. Marine Industries Northwest, 22 BRBS 142 (1989); M jangos
v. Avondal e Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. Ceneral
Dynam cs Corp., 18 BRBS 85 (1986). Al so, when cl ai mant sustains an
injury at work which is followed by the occurrence of a subsequent
injury or aggravation outside work, enployer is liable for the
entire disability if that subsequent injury is the natural and
unavoi dabl e consequence or result of the initial work injury.
Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046 (5th G r. 1983);
M j angos, supra; Hicks v. Pacific Marine & Supply Co., 14 BRBS 549
(1981). The terminjury includes the aggravation of a pre-existing
non-work-related condition or the conbination of work- and non-
wor k-rel ated conditions. Lopez v. Southern Stevedores, 23 BRBS 295
(1990); Care v. WWVATA, 21 BRBS 248 (1988).

As noted above, this proceeding has been referred to this
Court while daimant is tenporarily disabled and receiving
tenporary total disability benefits. The questions for
consideration by this Admnistrative Law Judge are whether the
Claimant’s condition for which he is currently treating is
industrially related, and if so, which Enployer/Carrier is
responsible for his ongoing disability paynents and nedical
treat nent. SSA/ Honeport (Enployer 1) has been paying those
benefits, except for psychiatric care, pending the determ nation by
this Court of the Responsible Carrier, but in the event it is

determined that Marine Termnals/Mjestic (Enployer I1) is
responsi bl e for some or all of those benefits, Enployer | asks that
they be reinbursed from Enpl oyer |1 for any such overpaynent.
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As noted, there are three injuries involved in this case and
all involve Claimant’s | ow back. The first injury occurred on
March 25, 1994 when a turnbuckl e slipped and O ai mant strained his
| ow back (OAMCP No. 14-116045). This was an SSAinjury. The second
injury occurred on August 6, 1996 when the sem -truck C ai mant was
driving was picked up in the air by a crane and t hen dropped (OACP
No. 14-123192. This was a Marine Terminals injury. The third
injury occurred on October 14, 1997 when a cargo board the C ai mant
was standing on tripped and he junped to the ground (OANCP No. 14-
126650). This was also an SSAinjury. The Enployers/Carriers take
the position that each of these injuries was, at nost, a tenporary
aggravation of Claimant’s pre-existing degenerative disc disease,
a condition that has been apparent since at |east 1986.

As there are three (3) injuries before ne and as the three
Enpl oyers are joined herein, this proceeding presents the nost
interesting issue as to which Enployer(s) is responsible for the
benefits awarded herein and whether Cainmant is entitled to an
award of concurrent benefits for any or all of the successive
injuries now before this Court.

In the case at bar, O aimant seeks the following relief:

1. Paynment for psychot herapy for depression related in part
to his chronic pain. The need for psychot herapy has been ongoi ng,
probably back to the 1994 injury and certainly to the 1996 injury.
However, Dr. Hanm states in his nost recent report (EX 23 at 378-
379) that the depression was worsening in 1998 and 1999. It would
be nost logical for responsibility for this treatnent to be
assessed against SSA, as the last enployer, based upon the
aggravation rule.

2. An order awarding tenporary total disability benefits
(currently being paid voluntarily) for the Cctober 14, 1997 injury
and related nedical benefits, against Stevedoring Services of
Aneri ca based on an average weekly wage of $1, 259. 16, as cal cul ated
bel ow.

3. Permanent partial disability benefits awarded agai nst
Mari ne Termnal Corporation for the August 5, 1996 injury as
cal cul at ed bel ow based on an average weekly wage of $1, 955.01.

On the other hand, and as can be expected, Marine/Mjestic
contend that this is a “last responsible enployer” case, that the
last maritine enployer is responsible for all of the resultant
disability and for all of the benefits awarded herein and that
Claimant is not entitled to concurrent awards pursuant to the rule
of law articulated in Independent Stevedore v. O Leary, 357 F.2d
812 (9" Cir. 1968), and as followed i n subsequent deci sions of the
U S. Court of Appeals for the Nnth Crcuit. See, e.g., Kelaita v.
Director, ONCP, 799 F.2d 1308, 1311 (9'" Gir. 1986). A nore recent
case, Buchanan v. International Transportation Services, 31 BRBS 81
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(1997), is currently on appeal to the Ninth Crcuit and that Court
shoul d give us the final answer as to the continued validity of the
“successive injuries” rule in that Grcuit and as to whether “the
| ast enployer rule” nmay be used by an enployer as an affirmative
defense to defeat a claim for concurrent awards and to inpose
conplete liability on a subsequent enployer. Mor eover,
Marine/ Mpjestic cite Foundation Constructors v. Director, OANCP
(Vanover), 950 F.2d 621, 25 BRBS 71 (CRT)(9th Cr. 1991), for the
proposition that SSA/ Honeport are responsible for all of the
benefits awarded herei n because C ai mant’s Cctober 14, 1997 injury
aggravated, accelerated or conbined wth his pre-existing
ort hopedi ¢ and psychol ogi cal problens, thereby resulting in his
current total disability.

| have extensively summarized the parties’ positions hereinto
put this matter in proper perspective for the parties and for
reviewing authorities. | shall now proceed to resolve Caimant’s
current disability.

As previously noted, the Enployers/Carriers contend that the
Claimant’s | ow back problens are caused by his degenerative disc
di sease and were not permanently aggravated by his |ow back
injuries. This condition first manifested itself followng a | ow
back strain the dainmnt sustained on August 16, 1986, in the
course of his enployment with Acne Punp. Acme Punmp is not a
| ongshore enployer. As a result of that strain, the C aimant was
off work for six nonths and was diagnosed as having chronic | ow
back pain. (EX 8 He was referred for vocational counseling and
ultimately underwent treatnment to detoxify him from narcotic
medi cation overuse. (ld.) The degenerative disc disease in the
Claimant’ s | ow back progressed over the years to the point he had
a lunbar fusion on January 13, 1998. (EX 18 at 294-296) SSA t akes
the position that C ai mant woul d have required this surgery whet her
or not he sustained injuries on March 25, 1994 or Cctober 14, 1997.

In the case at bar the Claimant’s average weekly wage is a
conplicated i ssue because during the course of the three injuries
involved in this case, the Clainmant progressed from a casual
| ongshoreman to an “A’ registered |ongshoreman. The change in
Claimant’s registration had a dramatic inpact on his wage earning
capacity and the three injuries involved in this case. d ainant
becane a “B” registered | ongshoreman on March 10, 1995 and an “A’
regi stered | ongshoreman on July 31, 1996. (EX 1 at 2)

SSA' s position on average weekly wage for the various injuries
is as follows: At the tinme of the March 25, 1994 injury the
Cl ai mant was a casual | ongshoreman and his earning capacity i s best
represented by his actual earnings inthe fifty two weeks prior to
his injury. Gross earnings during that period were $24,068. 86
resulting in an average weekly wage of $462.86. G o0ss earnings in
the 52 weeks before the August 6, 1986 injury were $89, 800. 23;
however, SSA contends that those earnings are not representative of
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the C ai mant’s annual earning capacity at the tinme of his August 6,

1996 injury for the followi ng reasons. First, the Cai mant was “B’
regi stered during the year before the August 6, 1996 injury. He
becane “A’ registered on July 31, 1996. (EX 1 at 2) That change
inregistration status gave the C ai mant nore work opportunity and
a much higher choice of work. Second, the C ainmnt was off work
due to a hernia surgery during one week of the 52 weeks prior to
the August 6, 1996 injury. (EX 13 at 219) Dividing his annua

earnings as a “B” regi stered | ongshoreman by the remai ni ng 51 weeks
would result in an average weekly wage of $1,760.79, which is a
very conservative estimate given the fact that the C aimant had
just becone “A’ registered. The d aimant reached his naxi mum
medi cal inprovenent from the August 6, 1996 injury on March 18,

1997 per the report of Dr. John Dunn. (EX 11 at 163-164) During
the 30 weeks between March 18, 1997 and the OCctober 14, 1997
injury, the Caimant’s gross earni ngs were $37,774.75 or $1, 259. 16
per week. SSA contends that those wages overstate the Caimant’s
earning capacity at the tinme of the Cctober 14, 1997 injury because
during that tine the Cainmant was working in extrenme pain and was
taking | arge doses of prescription pain nedications. (See e.g. EX
15) SSA submts that Caimant’s actual earning capacity at the
time of the Cctober 14, 1997 injury was not nore than $880. 40,

which is 50%of his wage earning capacity at the tinme of the Marine
Termnal injury. Al of the wage calculations in this paragraph
are reflected in EX 3.

Wth reference to the nature and extent of Caimant’s
disability, again, the answer to this question varies with each
injury. Wth respect to the March 25, 1994 injury, SSA notes that
the Caimant’s earnings increased rather than decreased foll ow ng
that injury. The Caimant’s highest earnings in his lifetine were
in the cal endar year 1995 (EX 2, EX 3), even though he was of f work
si x weeks during that year due to a hernia surgery. (EX 13 at 219)
The d ai mant reached hi s maxi mum nedi cal inprovenent foll ow ng the
March 25, 1994 injury on April 28, 1995 per the report of Dr. John
Dunn (EX 11 at 150-151), and he continued to work in his regular
j ob wi thout wage | oss. The August 6, 1996 injury had a different
result. Following that injury, the C ai mant never again returned
to the wages he was nmeking prior to that injury. He reached his
maxi mum medi cal i nprovenent on March 17, 1997 per the report of Dr.
John Dunn (EX 11 at 163-164), and not only did his actual wages go
down, his wage earning capacity went down even further. d ai nant
credibly testified before nme that he was able to earn those wages
only by working with extreme pain and with hi gh dosages of narcotic
medi cations. SSA contends that the C ai mant sustained at |east a
50% per manent | oss of wage earning capacity foll ow ng t he August 6,
1996 injury. Follow ng October 14, 1997, the aimant finally had
the surgery that he had been seeking for alnost a year prior to
that injury. SSA contends that the October 14, 1997 incident was
a tenporary aggravation of Claimant’s pre-existing condition.
Claimant is still treating for that pre-existing condition and is
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currently receiving tenporary total disability conpensation at the
maxi mum rate of $835.74 per week. (EX 7 at 96)

Wth reference to nedical benefits, two types of treatnent are
recoomended for the Claimant at this time - orthopedic and
psychiatric. SSA denies liability for both. Al though SSA has been
payi ng the orthopedi c expenses, SSA contends that these expenses
are the result of the natural progression of the Caimnt’s
underlying degenerative disk disease and should be paid by
Claimant’ s non-i ndustrial insurance carrier. SSAis not paying for
the psychiatric condition for three reasons. First, the d ai mant
has a long history of depression preceding even the first injury
involved in this case. (EX 12 at 168) Second, the C ai mant has
nore severe non-industrial stressors than industrial stressors,
such as the termnal illness of his wife and ot her serious nedi cal
conditions, one of which has resulted in the recomendation that
his colon be renoved. Finally, the daimant was diagnosed and
began treatnent for depression related to back pain after the
Marine Termnal injury and before the SSA injury. If the
depression requires treatnent that woul d not ot herw se be required
but for the Claimant’s industrial injuries, the responsibility for
that treatnment should lie with Marine Termnals and its insurance
carrier.

At its nost sinple level the argunent of SSA/ Honmeport is an
attenpt to reduce their liability by allocating responsibility for
Cl ai mant’ s back condition between several enployers. The Benefits
Revi ew Board has recently rejected a challenge to this “all or
not hi ng” allocation of liability of the | ast enpl oyer rule, hol ding
that the |last responsible enployer is responsible for al
di sability conpensation and nedi cal care and treatnent. Justice v.
Newport News Shipbuilding and Drydock Conmpany, 34 BRBS 97, 100
(2000) . Moreover, the Ninth Crcuit, in whose jurisdiction this
case falls, has also held that the aggravation rul e serves to avoid
the difficulties and delays connected with trying to apportion
liability anong several enployers, and works to apportion liability
in aroughly equitable manner, since all enployers will be the | ast
enpl oyer a proportionate share of the tine. See, e.g., Cenera
Ship Service v. Director, OANCP, 938 F.2d 960 (9'" Gr. 1991).

The totality of this closed record |leads ineluctably to the
conclusion that daimant’s October 14, 1997 injury aggravated,
accel erated, exacerbated or conbined wth his pre-existing
ort hopedi ¢ and psychol ogi cal problens, thereby resulting in a new
and discrete injury at that tine. Accordingly, as SSA was the
Enpl oyer on the risk under the Act, and as Honeport was its Carrier
at that tinme, SSA/ Honeport are responsible for all of the benefits
awarded herein wth reference to Claimant’s October 14, 1997
injury.

Wth reference to the Responsi bl e Enpl oyer, it is inportant to
note that this is not an occupati onal disease clai mwhere the | ast
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enpl oyer usually is responsible for the entire | oss. Under the
Longshore Act, however, a O aimant may have successive industrial
injuries and receive concurrent disability awards. See e.g., Brady
Ham | ton Stevedore Co. v. Director, OACP, 58 F. 3d 419, 29 BRBS 101
(CRT) (9" Cir. 1995). In this case, the dai mant has had successive
industrial injuries, and Marine Termnals is responsible for at
| east a portion of the wage | oss and need for nedical treatnent.

Nat ure and Extent of Disability

It is axiomatic that disability under the Act is an econom c
concept based upon a nedi cal foundation. Quick v. Martin, 397 F. 2d
644 (D.C. Gr. 1968); Owmens v. Traynor, 274 F. Supp. 770 (D. M.
1967), aff'd, 396 F.2d 783 (4th Cr. 1968), cert. denied, 393 U S.
962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nedical condition al one. Nardella v. Canpbell Machi ne,
Inc., 525 F.2d 46 (9th Cr. 1975). Consideration nust be given to
clai mant' s age, education, industrial history and the availability
of work he can performafter the injury. American Miutual |Insurance
Conmpany of Boston v. Jones, 426 F.2d 1263 (D.C. Cr. 1970). Even
arelatively mnor injury may lead to a finding of total disability
if it prevents the enployee from engaging in the only type of
gai nful enpl oynent for which he is qualified. (l1d. at 1266)

Cl ai mant has the burden of proving the nature and extent of
his disability without the benefit of the Section 20 presunption.
Carroll v. Hanover Bridge Marina, 17 BRBS 176 (1985); Huni gman v.
Sun Shi pbuilding & Dry Dock Co., 8 BRBS 141 (1978). However, once
cl ai mant has established that he is unable to return to his forner
enpl oynent because of a work-related injury or occupational
di sease, the burden shifts to the enployer to denonstrate the
availability of suitable alternative enploynent or realistic job
opportunities which claimant i s capabl e of perform ng and which he
could secure if he diligently tried. New Oleans (Gulfw de)
Stevedores v. Turner, 661 F.2d 1031 (5th Cr. 1981); Air Anerica v.
Director, 597 F.2d 773 (1st Cr. 1979); American Stevedores, Inc.
v. Sal zano, 538 F.2d 933 (2d Gr. 1976); Preziosi v. Controlled
| ndustries, 22 BRBS 468, 471 (1989); Elliott v. C & P Tel ephone
Co., 16 BRBS 89 (1984). Wiile Cdaimnt generally need not show
that he has tried to obtain enploynent, Shell v. Tel edyne Movi bl e
O fshore, Inc., 14 BRBS 585 (1981), he bears the burden of
denonstrating his wllingness to work, Trans-State Dredging v.
Benefits Review Board, 731 F.2d 199 (4th Gr. 1984), once suitable
alternative enploynent is shown. WIson v. Dravo Corporation, 22
BRBS 463, 466 (1989); Royce v. Elrich Constructi on Conpany, 17 BRBS
156 (1985).

On the basis of the totality of this closed record, |I find and
conclude that C aimant has established that he cannot return to
work at the current tinme as a | ongshore worker. The burden thus
rests upon the Enployers to denonstrate the existence of suitable
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al ternate enploynent in the area. |f the Enployers do not carry
this burden, Claimant is entitled to a finding of total disability.
Aneri can Stevedores, Inc. v. Sal zano, 538 F.2d 933 (2d Cr. 1976);
Sout hern v. Farmers Export Conpany, 17 BRBS 64 (1985). 1In the case
at bar, the Enployer did not submt any evidence as to the
avai lability of suitable alternate enploynent. See Pilkington v.
Sun Shi pbui I ding and Dry Dock Conpany, 9 BRBS 473 (1978), aff'd on
reconsideration after remand, 14 BRBS 119 (1981). See al so Bunbl e
Bee Seafoods v. Director, OANCP, 629 F.2d 1327 (9th G r. 1980).
therefore find Caimant has a total disability.

Claimant's injury has not becone permanent as he requires
addi tional nedical care and treatnment. A permanent disability is
one which has continued for a lengthy period and is of lasting or
indefinite duration, as distinguished fromone in which recovery
merely awaits a normal healing period. General Dynam cs
Corporation v. Benefits Review Board, 565 F.2d 208 (2d Cr. 1977);
Wat son v. Gul f Stevedore Corp., 400 F.2d 649 (5th Gr. 1968), cert.
denied, 394 U S. 976 (1969); Seidel v. Ceneral Dynam cs Corp., 22
BRBS 403, 407 (1989); Stevens v. Lockheed Shi pbuil ding Co., 22 BRBS
155, 157 (1989); Trask v. Lockheed Shi pbuilding and Construction
Conpany, 17 BRBS 56 (1985); Mason v. Bender Wl ding & Machi ne Co.,
16 BRBS 307, 309 (1984). The traditional approach for determ ning
whet her an injury is permanent or tenporary is to ascertain the
date of "maxi mum nedi cal inprovenent."” The determ nation of when
maxi mum nedical inprovenent is reached so that claimant's
disability may be said to be permanent is primarily a question of
fact based on nedi cal evidence. Lozada v. Director, OAXCP, 903 F. 2d
168, 23 BRBS 78 (CRT) (2d Cr. 1990); Hite v. Dresser Quiberson
Punpi ng, 22 BRBS 87, 91 (1989); Care v. Washington Mtropolitan
Area Transit Authority, 21 BRBS 248 (1988); Wayland v. More Dry
Dock, 21 BRBS 177 (1988); Eckley v. Fibrex and Shi ppi ng Conpany, 21
BRBS 120 (1988); WIllianms v. General Dynam cs Corp., 10 BRBS 915
(1979).

The Benefits Review Board has held that a determ nation that
claimant's disability is tenporary or pernmanent may not be based on
a prognosis that claimant's condition may inprove and becone
stationary at sone future tinme. Meecke v. |I.S. O Personnel Support
Departnent, 10 BRBS 670 (1979). The Board has also held that a
di sability need not be "eternal or everlasting" to be permanent and
the possibility of a favorabl e change does not foreclose a finding
of permanent disability. Exxon Corporation v. Wiite, 617 F.2d 292
(5th Gr. 1980), aff'g 9 BRBS 138 (1978). Such future changes may
be considered in a Section 22 nodification proceedi ng when and if
they occur. Fleetwood v. Newport News Shipbuilding and Dry Dock
Conpany, 16 BRBS 282 (1984), aff'd, 776 F.2d 1225, 18 BRBS 12 ( CRT)
(4th CGr. 1985).

Per manent disability has been found where little hope exists
of eventual recovery, Air Anerica, Inc. v. Director, ONCP, 597 F. 2d
773 (1st Cir. 1979), where claimant has al ready undergone a | arge
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nunber of treatnments over a long period of tine, Meecke v. 1.S. 0O
Per sonnel Support Departnent, 10 BRBS 670 (1979), even though there
is the possibility of favorable change from recommended surgery,
and where work wthin claimant's work restrictions is not
avai |l abl e, Bell v. Vol pe/ Head Construction Co., 11 BRBS 377 (1979),
and on the basis of claimant's credi ble conplaints of pain al one.
Eller and Co. v. Golden, 620 F.2d 71 (5th Cr. 1980). Furthernore,
there is no requirenent in the Act that nedical testinony be
i ntroduced, Ballard v. Newport News Shi pbuilding & Dry Dock Co., 8
BRBS 676 (1978); Ruiz v. Universal Maritime Service Corp., 8 BRBS
451 (1978), or that claimnt be bedridden to be totally disabl ed,
Watson v. Q@ilf Stevedore Corp., 400 F.2d 649 (5th Cr. 1968)
Mor eover, the burden of proof in a tenporary total case is the sane
as in a permanent total case. Bell, supra. See also Wal ker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. Ceorge Hyman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocational rehabilitation testing prior to a
finding of permanent total disability, Mendez v. Bernuth Marine
Shi pping, Inc., 11 BRBS 21 (1979); Perry v. Stan Fl owers Conpany,
8 BRBS 533 (1978), and an award of permanent total disability may
be nodified based on a change of condition. Watson v. Culf
St evedore Corp., supra.

An enpl oyee is considered permanently disabled if he has any
residual disability after reaching maxi num nedical inprovenent.
Lozada v. Ceneral Dynamics Corp., 903 F.2d 168, 23 BRBS 78 (CRI)
(2d Cir. 1990); Sinclair v. United Food & Commercial Wrkers, 13
BRBS 148 (1989); Trask v. Lockheed Shi pbuil di ng & Construction Co.,
17 BRBS 56 (1985). A condition is permanent if claimant is no
| onger wundergoing treatnment with a view towards inproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982), or
if his condition has stabilized. Lusby v. Washington Metropolitan
Area Transit Authority, 13 BRBS 446 (1981).

Wi | e SSA/ Honeport has voluntarily agreed to pay, subject to
rei mbursenment if another enployer is found to be responsible, for
Claimant’s orthopedi ¢ nedical expenses relating to his |ow back
problens, resulting from his three maritine injuries, neither
Enpl oyer has agreed to authorize and/or pay for Caimnt’s
psychol ogi cal counseling, and it is this |lack of treatnment that has
del ayed Claimant’s recovery and a return to the status quo ante
that would permit himto return to work.

Thus, | find and conclude that C ai mant has not yet reached
maxi mum nmedi cal inprovenent and that issue wll be resolved in a
Section 22 proceeding at sone tine in the future. Caimant thenis
entitled to an award of tenporary total disability benefits
comenci ng on Cctober 15, 1997.

Claimant al so seeks an award of partial disability for his
| oss of wage - earning capacity resulting fromhis August 5, 1996
injury, Caimnt alleging that he has established a prima facie
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claimtherefor by a sinple conparison of his average weekly wages
for his August 5, 1996 injury and his Cctober 14, 1997 injury.
Wil e Marine/ Majestic contend that the 1996 injury was a tenporary
aggravation and did not result in any permanent partial disability,
| di sagree because | find Caimant’s thesis and evi dence i n support
t hereof to be nost probative and persuasive. While Marine/ Majestic
contend that there is no nedical evidence to support such claim
Claimant submits, and | agree, that the totality of this closed
record leads to the conclusion that Caimant’s | ow back problens
since 1986 were aggravated by his March 25, 1994 and August 5, 1996
injuries, resulting in a denonstrated |oss of wage-earning
capacity.

Wil e Marine/ Maj estic point out the procedural status of the
| eadi ng case dealing with successive injuries, i.e., Brady Ham I ton
St evedore Conpany v. Director, OACP, 58 F.3d 419, 29 BRBS 101
(CRT) (9th Gr. 1995), is sonmewhat different as Brady-Hamlton
involved two separate proceedings, at which the respective
obligations of each enployer were determned, | do not find such
distinction to be persuasive. Caimant has filed three clains for
his injuries and the three clains were consolidated for one hearing
in the interests of judicial efficiency.

The record reflects that Caimant was paid tenporary tota
disability benefits, at the maxi numweekly conpensation rate as his
average weekly wage was $1,955.01 as of August 5, 1996. He
returned to work on Septenber 20, 1996 as part of atrial returnto
wrk to see if he could tolerate the vigorous work of a
| ongshoreman. Dr. Dunn perforned a disability exam nati on on March
18, 1997 and t he doctor opined that C ai mant coul d conti nue worki ng
as long as he watched hinsel f and avoi ded any work that aggravated
hi s | unbar probl ens.

However, C aimant continued to do work that, in hindsight, he
should have avoided and while Marine/Majestic contend that
Claimant, to a certain extent, deliberately subjected hinmself to
further aggravation, the Board has held that there no such defense
is available to the Enployer in a longshore claim unless within
the provisions of Section 3(c). In this regard, see Hallford v.
I ngalls Shipbuilding Division/Litton Systens, Inc., 15 BRBS 112
(1982).

Accordingly, Caimant is entitled to an award of tenporary
total disability benefits from August 5, 1996, if he has not been
paid for the date of the injury, through Septenber 19, 1996,
tenporary partial benefits from Septenber 20, 1996 through March
17, 1997 and permanent partial benefits fromMarch 18, 1997 t hrough
Cct ober 13, 1997, the date of the third maritinme injury before ne.
However, O aimant has not cal cul ated those benefits and requests
t hat such benefits shoul d be cal cul ated on a week by week basis by
conparing his PVMA wages (CX 49 at 307, et seq.) to his average
weekly wage of $1, 955.01.
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This Court has reviewed those PMA wages and they reflect the
fol | ow ng:

TI ME_PERI OD WAGES VAC/ HOL. PAY

1)  09/20/96 through 03/17/97 $44, 694. 80 $4, 474. 56
$44,694.80 + 27 weeks = $2, 056. 60

2)  03/18/97 through 10/13/97 $39, 855. 34 $0. 00

$39, 855. 34 + 27 weeks = $1,476. 12

A review of Caimnt’s wage records reflects that C ai mant
wor ked steadily from Septenber 20, 1996 t hrough March 17, 1997 (CX
49 at 307-311), that he worked six days during nost of those weeks
(thereby establishing that he is a six-day-a-week worker, that he
wor ked ei ght, nine and ten hours during nost of those days and that
his diligent work activities resulted in an average weekly wage of
$2,056. 60 and an absence of any |oss of wage-earning capacity
during those twenty-six weeks. Wile there may be such | oss during
one or nore particular weeks, when isolated from the rest,
Claimant’ s brief does not specifically identify those weeks. Thus,
Claimant may discuss any such week(s) wth counsel for
Marine/ Majestic and voluntarily resolve such issue. In the
alternative, Caimant may submt such week(s) to this Court as part
of atinely filed Mdtion For Reconsideration and the issue will be
further discussed after receiving coments from opposi ng counsel .
Cl ai mant may al so submt any such week(s) to the District D rector
for her consideration in view of the geographic proximty of the
parties in the Seattle area.

However, with reference to the claim for permanent partia
disability benefits, Cainmant’s wage records are representative of
hi s wage-earning capacity and they clearly reflect a post-injury
wage- earni ng capacity between March 18, 1997 and Cctober 13, 1997
of $1,476.12, thereby resulting in a |l oss of wage-earning capacity
of $478.89, and | so find and concl ude.

Accordingly, aimant is entitled to an award of benefits for

such period of tinme and an appropriate order wll be entered
her ei n.
On the basis of the totality of the record, | find and

concl ude that d ai mant reached maxi mumnedi cal i nprovenent on March
17, 1997 and that he was permanently and partially disabled from
March 18, 1997 through October 13, 1997, at which tine he was
forced to discontinue working as a result of his work-rel ated
injury on Cctober 14, 1997, as discussed above.

Aver age Weekly Wage



For the purposes of Section 10 and the determ nation of the
enpl oyee's average weekly wage with respect to a claim for
conpensation for death or disability due to an occupational
disability, the tinme of injury is the date on which the enpl oyee or
cl ai mant becones aware, or on the exercise of reasonable diligence
or by reason of nedical advice should have been aware, of the
rel ati onshi p between the enpl oynent, the di sease, and the death or
di sability. Todd Shipyards Corp. v. Black, 717 F.2d 1280 (9th G r.
1983); Hoey v. Ceneral Dynam cs Corporation, 17 BRBS 229 (1985);
Pitts v. Bethlehem Steel Corp., 17 BRBS 17 (1985); Yal owchuck v.
General Dynam cs Corp., 17 BRBS 13 (1985).

The Act provides three nethods for conputing claimnt's
average weekly wage. The first nethod, found in Section 10(a) of
the Act, applies to an enployee who shall have worked in the
enpl oynent in which he was working at the time of the injury,
whet her for the sanme or another enpl oyer, during substantially the
whol e of the year immediately preceding his injury. Mul care v.
E.C. Ernst, Inc., 18 BRBS 158 (1987). "Substantially the whole of
the year" refers to the nature of Caimant's enploynent, i.e.,
whether it is intermttent or permanent, Eleazar v. GCeneral
Dynam cs Corporation, 7 BRBS 75 (1977), and presupposes that he
coul d have actually earned wages during all 260 days of that year,
O Connor v. Jeffboat, Inc., 8 BRBS 290, 292 (1978), and that he was
not prevented from so working by weather conditions or by the
enpl oyer's varying daily needs. Lozupone v. Stephano Lozupone and
Sons, 12 BRBS 148, 156 and 157 (1979). A substantial part of the
year may be conposed of work for two different enployers where the
skills used in the two jobs are highly conparable. Hole v. M am
Shi pyards Corp., 12 BRBS 38 (1980), rev'd and remanded on ot her
grounds, 640 F.2d 769 (5th Cr. 1981). The Board has held that
since Section 10(a) ains at a theoretical approximation of what a
clai mant could i deally have been expected to earn, tinme | ost due to
strikes, personal business, illness or other reasons is not
deducted fromthe conputation. See O Connor v. Jeffboat, Inc., 8
BRBS 290 (1978). See also Brien v. Precision Val ve/ Bayl ey Mari ne,
23 BRBS 207 (1990); Kl ubnikin v. Crescent Wharf & Warehouse Co., 16
BRBS 183 (1984). Mor eover, since average weekly wage includes
vacation pay in lieu of vacation, it is apparent that tinme taken
for vacation is considered as part of an enployee's tinme of
enpl oynent. See Waters v. Farner's Export Co., 14 BRBS 102 (1981),
aff'd per curiam 710 F.2d 836 (5th Gr. 1983). Accordingly, this
Adm ni strative Law Judge should include the weeks of
vacation/holiday pay as tinme which claimnt actually worked.
Duncan v. Washington Metropolitan Area Transit Authority, 24 BRBS
133, 136 (1990); GIlliamv. Addison Crane Co., 21 BRBS 91 (1987).
The Board has held that 34.4 weeks' wages do constitute
"substantially the whole of the year," Duncan, supra, but 33 weeks
is not a substantial part of the previous year. Lozupone, supra.
| f Section 10(a) cannot be applied, the second nethod for conputing
aver age weekly wage, found in Section 10(b), nust be used if there
is evidence as to the wages earned by a conparabl e enpl oyee. Cf
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Newpar k Shi pbui I di ng & Repair, Inc. v. Roundtree, 698 F.2d 743 (5th
Cr. 1983), rev'g on other grounds, 13 BRBS 862 (1981), rehearing
granted en banc, 706 F.2d 502 (5th G r. 1983), petition for review
di sm ssed, 723 F.2d 399 (5th Gr. 1984), cert. denied, 469 U S
818, 105 S.Ct. 88 (1984).

Whenever Sections 10(a) and (b) cannot "reasonably and fairly
be applied,” Section 10(c) is applied. See National Steel &
Shi pbui I di ng Co. v. Bonner, 600 F.2d 1288 (9th Cr. 1979); GIlliam
v. Addison Crane Conpany, 22 BRBS 91, 93 (19987). The use of
Section 10(c) is appropriate when Section 10(a) is inapplicable and
the evidence is insufficient to apply Section 10(b). See generally
Turney v. Bethlehem Steel Corporation, 17 BRBS 232, 237 (1985);
Coffi v. Bethlehem Steel Corp., 15 BRBS 201 (1982); Holnes v.
Tanpa Ship Repair and Dry Dock Co., 8 BRBS 455 (1978); MDonough v.
General Dynamcs Corp., 8 BRBS 303 (1978). The primary concern
when applying Section 10(c) is to determne a sum which "shal
reasonably represent the . . . earning capacity of the injured
enpl oyee."” The Federal Courts and the Benefits Revi ew Board have
consistently held that Section 10(c) is the proper provision for
cal cul ating average weekly wage when the enployee received an
increase in salary shortly before his injury. Hastings v. Earth
Satellite Corp., 628 F.2d 85 (D.C. Cr. 1980), cert. denied, 449
U. S 905 (1980); Mranda v. Excavation Construction, Inc., 13 BRBS
882 (1981). Section 10(c) is the appropriate provision where
claimant was unable to work in the year prior to the conpensable
injury due to a non-work-related injury. Kl ubni kin v. Crescent
VWharf and Warehouse Conpany, 16 BRBS 182 (1984). Wen a cl ai mant
rejects work opportunities and for this reason does not realize
earnings as high as his earning capacity, the claimant's actua
ear ni ngs shoul d be used as his average annual earnings. G offi v.
Bet hl ehem Steel Corp., 15 BRBS 201 (1982); Conatser v. Pittsburgh
Testing Laboratory, 9 BRBS 541 (1978). The 52 week divisor of
Section 10(d) nust be used where earnings' records for a full year
are avail able. Roundtree, supra, 13 BRBS 862 (1981); conpare Brown
v. General Dynam cs Corporation, 7 BRBS 561 (1978). See al so
McCul | ough v. Marat hon LeTour neau Conpany, 22 BRBS 359, 367 (1989).

A March 25, 1994 injury with Stevedoring Services of Anmerica.

At the tinme of the March 25, 1994 injury, Cdainmant was an
“identified casual” [|ongshoreman, wth no union status. H s
earnings for the twelve nonths before March 25, 1994 were
$24,068.86. He worked 110 days that year, not enough to utilize
Section 10(a) of the Act. Matulic v. Director, OACP, 154 F. 3d
1052, 32 BRBS 148 (CRT)(1998). Using Section 10(c), his earnings
di vided by 52 yield an average weekly wage of $462. 86.

B. August 5, 1996 injury with Marine Term nals Corporation

For the twel ve nont hs before August 5, 1996, C ai mant wor ked
265 days. (CX 49 at 301-307) This exceeds the multiplier of 260
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that is utilized in calculating the average weekly wage for a five-
day worker. 33 USC 8§910(a). Therefore, the multiplier of 300
(used for a six-day worker) should be utilized for a Section 10(a)
calculation. (As long as the enpl oyee works nore than 75% of the
appl i cabl e nunber of days of the neasuring year, this is the
presunptively correct nethod of calculation. Matulic, supra, 151.)
Di viding his earnings of $89, 800.23 by 265, multiplying by 300 and
dividing by 52 yields an average weekly wage under Section 10(a) of
$1,955.01, and | so find and concl ude.

C. Cctober 14, 1997 injury wth Stevedoring Services of Anerica

Cl ai mant’ s average weekly wage for this injury woul d depend on
the answer to two questions:

1. Whet her the second injury on August 5, 1996 caused any
permanent inpairnent. |f not, then his average weekly wage for the
third injury on October 14, 1997 shoul d be cal cul ated by reference
to the twelve nonths he worked before the August 5 injury,
utilizing Section 10(c). This twelve nonths is the nost
representative of his earning capacity, since he was working ful
time and was just about to becone “A’ registered.

2. However, if it is found that his August 5, 1996 injury
did cause pernmanent inpairnent and he is given an award for that
injury, then his average weekly wage for the third injury shoul d be
calculated as of the date that he reached maxi rum nedi cal
i nprovenent for the second injury. As | have already concl uded
that C ai mant reached maxi nrum nedi cal inprovenent on March 18,
1997, then his wages for the thirty (30) weeks fromthat date to
Cct ober 14, 1997 divided by 30, total $1,259.16, and | so find and
concl ude.

Accordingly, the benefits awarded herein shall be based upon
t he respective average weekly wages of $1,955.01 and $1, 259. 16.

| nt er est

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp., 10 BRBS 724 (1978). The Benefits Revi ew
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the ful
anount of conpensation due. Watkins v. Newport News Shi pbuil ding
& Dry Dock Co., 8 BRBS 556 (1978), aff'd in pertinent part and
rev'd on ot her grounds sub nom Newport News v. Director, OANCP, 594
F.2d 986 (4th Cr. 1979); Santos v. General Dynam cs Corp., 22 BRBS
226 (1989); Adams v. Newport News Shi pbuil ding, 22 BRBS 78 (1989);
Smth v. Ingalls Shipbuilding, 22 BRBS 26, 50 (1989); Caudill v.
Sea Tac Al aska Shipbuilding, 22 BRBS 10 (1988); Perry v. Carolina
Shi pping, 20 BRBS 90 (1987); Hoey v. Ceneral Dynamcs Corp., 17
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BRBS 229 (1985). The Board concluded that inflationary trends in
our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making claimant whole, and
held that ". . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under 28
U S C 81961 (1982). This rate is periodically changed to refl ect
the yield on United States Treasury Bills . . . ." G ant v.
Portl and Stevedoring Conpany, 16 BRBS 267, 270 (1984), nodified on
reconsi deration, 17 BRBS 20 (1985). Section 2(m of Pub. L. 97-258
provi ded t hat t he above provi si on woul d becone effective Cctober 1,
1982. This Order incorporates by reference this statute and
provides for its specific admnistrative application by the
District Director. The appropriate rate shall be determ ned as of
the filing date of this Decision and Oder with the District
Director.

Section 14(e)

Claimant is not entitled to an award of additional
conpensation, pursuant to the provisions of Section 14(e), as the
Respondents tinely controverted Caimant’s entitlenent to benefits.
Ranos v. Universal Dredging Corporation, 15 BRBS 140, 145 (1982);
Garner v. din Corp., 11 BRBS 502, 506 (1979).

Medi cal Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc., 8 BRBS 130
(1978). The test is whether or not the treatnent is recognized as
appropriate by the nedi cal profession for the care and treatnent of
the injury. Col burn v. General Dynam cs Corp., 21 BRBS 219, 22
(1988); Barbour v. Wodward & Lothrop, Inc., 16 BRBS 300 (1984).
Entitlenent to nedical services is never tinme-barred where a
disability is related to a conpensable injury. Addison v. Ryan-
Wal sh St evedoring Conpany, 22 BRBS 32, 36 (1989); Myfield v.
Atlantic & Qulf Stevedores, 16 BRBS 228 (1984); Dean v. Marine
Termnals Corp., 7 BRBS 234 (1977). Furthernore, an enployee's
right to select his own physician, pursuant to Section 7(b), is
well settled. Bulone v. Universal Term nal and Stevedore Corp., 8
BRBS 515 (1978). dCdaimant is also entitled to reinbursenment for
reasonabl e travel expenses in seeking nedical care and treatnent
for his work-related injury. Tough v. Ceneral Dynam cs
Corporation, 22 BRBS 356 (1989); Glliam v. The Wstern Union
Tel egraph Co., 8 BRBS 278 (1978).

In Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981), rev'd
on ot her grounds, 682 F.2d 968 (D.C. G r. 1982), cert. denied, 459
U S 1146, 103 S.Ct. 786 (1983), the Benefits Review Board held
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that a claimant's entitlenment to an initial free choice of a
physi ci an under Section 7(b) does not negate the requirenent under
Section 7(d) that cl ai mant obtain enpl oyer's authorization prior to
obt ai ni ng nedi cal services. Banks v. Bath Iron Wrks Corp., 22
BRBS 301, 307, 308 (1989); Jackson v. Ingalls Shipbuilding
Division, Litton Systens, Inc., 15 BRBS 299 (1983); Beynum V.
Washi ngton Metropolitan Area Transit Authority, 14 BRBS 956 (1982).
However, where a claimant has been refused treatnent by the
enpl oyer, he need only establish that the treatment he subsequently
procures on his own initiative was necessary in order to be
entitled to such treatnent at the enployer's expense. Atlantic &
@Qul f Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cr. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determnationthat Claimant is fully
recovered is tantamount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. G r. 1984);
Wal ker v. AAF Exchange Service, 5 BRBS 500 (1977). All necessary
medi cal expenses subsequent to enployer's refusal to authorize
needed care, including surgical costs and the physician's fee, are
recoverabl e. Roger's Termnal and Shipping Corporation v.
Director, OANCP, 784 F.2d 687 (5th Cr. 1986); Anderson v. Todd
Shi pyards Corp., 22 BRBS 20 (1989); Ballesteros v. Wllanette
Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless such
failure is excused by the fact-finder for good cause shown in
accordance with Section 7(d), claimant may not recover nedica
costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS 805
(1981). See also 20 C.F.R 8702.422. However, the enployer nust
denonstrate actual prejudice by late delivery of the physician's
report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
injury be disabling for a claimant to be entitled to nedica
expenses; it only requires that the injury be work related.
Ronei ke v. Kai ser Shipyards, 22 BRBS 57 (1989); Wnston v. Ingalls
Shi pbui I di ng, 16 BRBS 168 (1984); Jackson v. Ingalls Shipbuilding,
15 BRBS 299 (1983).

On the basis of the totality of the record, | find and
conclude that C aimant has shown good cause, pursuant to Section
7(d). Cdaimant tinely advised the Enployers of his work-rel ated
injuries and requested appropriate nedical care and treatnent.
However, while SSA/ Honeport have paid certain conpensation and
medi cal benefits, neither Enployer has authorized appropriate
psychol ogi cal counseling. Thus, any failure by Caimant to file
tinmely the physician's report is excused for good cause as a futile
act and in the interests of justice as the Enployer refused to
accept the claim
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Accordingly, in view of the foregoing, SSA/ Honmeport shal
authorize, pay for and furnish such reasonable and necessary
medi cal care and treatnent in the diagnosis, evaluation and
treatnent of Cainmant’s |unbar and psychol ogi cal probl ens between
March 25, 1994 and August 14, 1996 and on and after October 14,
1997 through the present and conti nui ng.

Marine/ Mpjestic are responsible for Caimant’s nedica
expenses relating to his |unbar and psychol ogi cal probl ens between
August 5, 1996 and Cctober 13, 1996, pursuant to the so-called
“l ast enpl oyer” rule.

As a claimfor nedical benefits is never time barred, SSA and
Marine are responsi ble for those nedi cal expenses that arise while
they are on the risk under th Act, as specifically found above.

Wth reference to Claimant’s need for psychiatric treatnent
and counsel i ng, C ai mant shoul d be given the opportunity to pursue
the psychiatric treatnent that both Dr. Hamm and Dr. Wal ker have
recommended. The fact that he my have had pre-existing
psychol ogi cal problens is not determ native. If a work injury
aggravated, accelerated or conbined with these pre=existing
probl ens, the entire condition is conpensable. Kelley v. Bureau of
National Affairs, 20 BRBS 169 (1988).

As Dr. Sandra Wal ker reported in her August 24, 1999 letter,
it would be an oversinplification to say that C ai mant’ s personal
| osses are the sol e reason he needs psychiatric treatnent. (CX 28
at 246) In order totreat laimant’s chronic pain, it i s necessary
to address many associ ated factors, both work-rel ated and non-work
rel at ed. Dr. Hamm noted in 1997, before the third injury, that
Claimant’s pain from his back injuries, conbined wth other
stressors in his life, were contributing to his chronic major
depressive disorder. (CX 30 at 112, EX 25 at 29) |In Septenber,
2000, after examning Caimant, Dr. Hamm reported that C ai mant
said that the grief fromthe loss of his wife had been a problem
but then nore recently that living wwth chronic pain had been the
mai n problem (CX 23 at 376) and that it is also possible that his
back pain made himl ess capabl e of dealing with the other stressors
inhislife. (EX25 at 30) Dr. Hanmfelt that in Septenber 2000,
Claimant still had chronic depression and he believes that it is
“l'ikely” there is sone relationship between O aimant’s need for
psychiatric treatnment and his back injuries at work. (EX 25 at 30)
“He seenmed to have done fairly well with his nmood until his
physical health started to decline.” (EX 23 at 378) In his
deposition, Dr. Hamm stated that it appeared that when Caimant’s
back was bothering him he was nore likely to report depression.
(EX 25 at 29) “I think that the pain that he has from his back
probl ens makes his depression worse. It is connected. ... It’s
one of the factors that makes it difficult for himto overcone
depression and it al so probably magnifies his depression.” (EX 25
at 31)
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O her Unrel ated Medi cal Conditions

The record reflects that Clai mant has suffered from various
pre-existing non-industrial nmedical conditions such as ulcerative
colitis. These conditions have no bearing on this case. Dr. Dunn
stated in his deposition that the ulcerative colitis was not of any
significance in the claim and said this was a “strong answer.”
(RX 26 at 27-28) Claimant testified that his colon problens
cl eared up when he elimnated dairy products in his diet, and his
colon is now “excellent.” (TR 150) Hi s kidney stone problem
resol ved when he quit drinking coffee. (TR 149) Dr. Dickson's
opi nion that “a substantial part of his synptomatol ogy is probably
related to factors other than injury... or his physical condition”
(EX 24 at 24), is not relevant, so |l ong as sone of his problens are
attributable to the work injury. Dr. D ckson also testified that
he coul d not say to a reasonabl e degree of nedical probability that
none of the three injuries had any relationship to Caimant’s back
pai n. However, as that last opinion was not expressed to a
reasonabl e degree of nedical certainty, | find and concl ude that
t hose other nedical conditions of the Caimnt are not related in
any way to the three injuries joined herein as those are personal
illnesses and as they were not aggravated, accelerated or
exacerbated either by any of those three injuries or by any of the
Claimant’s working conditions, and | so find and concl ude.

Responsi bl e Enpl oyer

The “last responsible rule” has already been extensively
di scussed above and, at this point, I reiterate that
Marine/ Maj estic are responsi bl e for paying C ai mant t he appropriate
total and partial disability benefits, as well as the reasonable
and necessary nedical expenses for Caimant’s |unbar and
psychi atric probl ens, between August 5, 1996 and Cct ober 13, 1997.
| also reiterate that SSA/ Honeport are responsible for the
reasonabl e and necessary nedi cal expenses for Caimant’s | unbar and
psychi atric probl ens between March 25, 1994 and August 4, 1996 and
on and after Cctober 14, 1997, as well as the appropriate tenporary
total disability benefits due thereafter until further ORDER of
this Court. All of the above nedical expenses are subject to the
provi sions of Section 7 of the Act.

Section 8(f) of the Act

Regarding the Section 8(f) issue, the essential elenments of
that provision are net, and enployer's liability islimted to one
hundred and four (104) weeks, if the record establishes that (1)
t he enpl oyee had a pre-existing permanent partial disability, (2)
which was nmanifest to the enployer prior to the subsequent
conpensable injury and (3) which conbined wth the subsequent
injury to produce or increase the enployee's permanent total or
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partial disability, a disability greater than that resulting from
the first injury alone. Lawson v. Suwanee Fruit and Steanship Co.,
336 U.S. 198 (1949); FMC Corporation v. Director, OACP, 886 F.2d
118523 BRBS 1 (CRT) (9th Cr. 1989); Director, ONP v. Cargill
Inc., 709 F.2d 616 (9th G r. 1983); Director, OACP v. Newport News
& Shipbuilding & Dry Dock Co., 676 F.2d 110 (4th Cir. 1982);
Director, OAMCP v. Sun Shipbuilding & Dry Dock Co., 600 F.2d 440
(3rd CGr. 1979); C & P Tel ephone v. Director, OANCP, 564 F.2d 503
(D.C. Gr. 1977); Equitable Equi pnrent Co. v. Hardy, 558 F.2d 1192
(5th Gr. 1977); Shaw v. Todd Pacific Shipyards, 23 BRBS 96 (1989);
Dugan v. Todd Shipyards, 22 BRBS 42 (1989); MDuffie v. Eller and
Co., 10 BRBS 685 (1979); Reed v. Lockheed Shipbuilding &
Construction Co., 8 BRBS 399 (1978); Nobles v. Children's Hospital,
8 BRBS 13 (1978). The provisions of Section 8(f) are to be
liberally construed. See Director v. Todd Shi pyard Corporation
625 F.2d 317 (9th Cir. 1980). The benefit of Section 8(f) is not
deni ed an enpl oyer sinply because the newinjury nmerely aggravates
an existing disability rather than creating a separate disability
unrelated to the existing disability. Director, OACP v. General
Dynam cs Corp., 705 F.2d 562, 15 BRBS 30 (CRT) (1st Cr. 1983);
Kooley v. Marine Industries Northwest, 22 BRBS 142, 147 (1989);
Benoit v. General Dynam cs Corp., 6 BRBS 762 (1977).

The enployer need not have actual knowl edge of the pre-
exi sting condition. Instead, "the key to the issue is the
availability to the enployer of know edge of the pre-existing
condi tion, not necessarily the enployer's actual know edge of it."
Di|lingham Corp. v. Mssey, 505 F.2d 1126, 1228 (9th G r. 1974).
Evi dence of access to or the exi stence of nedical records suffices
to establish the enpl oyer was aware of the pre-existing condition.
Director v. Universal Termnal & Stevedoring Corp., 575 F.2d 452
(3d Cr. 1978); Berkstresser v. Washington Metropolitan Area
Transit Authority, 22 BRBS 280 (1989), rev'd and remanded on ot her
grounds sub nom Director v. Berstresser, 921 F.2d 306 (D.C. G
1990); Reiche v. Tracor Marine, Inc., 16 BRBS 272, 276 (1984);
Harris v. Lanbert's Point Docks, Inc., 15 BRBS 33 (1982), aff'd,
718 F.2d 644 (4th Gr. 1983). Delinski v. Brandt Airflex Corp., 9
BRBS 206 (1978). Moreover, there nust be information avail able
which alerts the enployer to the existence of a nedical condition.
Eymard & Sons Shipyard v. Smith, 862 F.2d 1220, 22 BRBS 11 (CRT)
(5th Cr. 1989); Arnstrong v. Ceneral Dynam cs Corp., 22 BRBS 276
(1989); Berkstresser, supra, at 283; Villasenor v. Marine
Mai nt enance | ndustries, 17 BRBS 99, 103 (1985); Hitt v. Newport
News Shi pbuil di ng and Dry Dock Co., 16 BRBS 353 (1984); Misgrove V.
WIlliamE. Canpbell Conpany, 14 BRBS 762 (1982). Adisability wll
be found to be manifest if it is "objectively determ nable" from
medi cal records kept by a hospital or treating physician. Falcone
v. Ceneral Dynamics Corp., 16 BRBS 202, 203 (1984). Prior to the
conpensabl e second injury, there nust be a nedically cognizable
physi cal ail nent. Dugan v. Todd Shipyards, 22 BRBS 42 (1989);
Brogden v. Newport News Shipbuilding and Dry Dock Conpany, 16 BRBS
259 (1984); Fal cone, supra.
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The pre-existing permanent partial disability need not be
economcally disabling. Director, ONCP v. Canpbell Industries, 678
F.2d 836, 14 BRBS 974 (9th Cr. 1982), cert. denied, 459 U S. 1104
(1983); Equitabl e Equi prent Conpany v. Hardy, 558 F.2d 1192, 6 BRBS
666 (5th Gr. 1977); Atlantic & Gulf Stevedores v. Director, OACP,
542 F. 2D 602 (3d Gr. 1976).

Section 8(f) relief is not applicable where the pernmanent
total disability is due solely to the second injury. In this
regard, see Director, OACP (Bergeron) v. General Dynam cs Corp.
982 F.2d 790, 26 BRBS 139 (CRT)(2d Gr. 1992); Luccitelli .
General Dynamcs Corp., 964 F.2d 1303, 26 BRBS 1 (CRT)(2d Gr.
1992); CNA I nsurance Conpany v. Legrow, 935 F.2d 430, 24 BRBS 202
(CRT) (1st Cir. 1991) In addressing the contribution elenent of
Section 8(f), the United States Court of Appeals for the Second
Crcuit, in whose jurisdiction the instant case arises, has
specifically stated that the enpl oyer's burden of establishing that
a claimant's subsequent injury alone would not have cause
claimant's permanent total disability is not satisfied nerely by
showi ng that the pre-existing condition nmade the disability worse
than it would have been with only the subsequent injury. See
Director, ONMCP v. General Dynam cs Corp. (Bergeron), supra.

Even in cases where Section 8(f) is applicable, the Specia
Fund is not |iable for nmedical benefits. Barclift v. Newport News
Shi pbuilding & Dry Dock Co., 15 BRBS 418 (1983), rev'd on other
grounds sub nom Director, OANCP v. Newport News Shipbuilding & Dry
Dock Co., 737 F.2d 1295 (4th Gr. 1984); Scott v. Rowe Machine
Works, 9 BRBS 198 (1978); Spencer v. Bethl ehem Steel Corp., 7 BRBS
675 (1978).

The Board has held that an enployer is entitled to interest,
payable by the Special Fund, on nonies paid in excess of its
[Tability under Section 8(f). Canpbell v. Lykes Brothers Steanship
Co., Inc., 15 BRBS 380 (1983); Lewis v. Anmerican Marine Corp., 13
BRBS 637 (1981).

The Section 8(f) issue herein is moot at this tine as the
per manent benefits awarded C ai mant herein do not exceed 104 weeks.
Accordingly, that issue will be discussed/resol ved at anot her ti ne.

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
claim is entitled to a fee to be assessed agai nst the Enployers
and their Carrier (Respondents). Claimant's attorney has not
submtted her fee application. Wthin thirty (30) days of the
receipt of this Decision and Oder, she shall submt a fully
supported and fully item zed fee application, sending a copy
thereof to the Respondents' counsel who shall then have fourteen
(14) days to comrent thereon. A certificate of service shall be
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affixed to the fee petition and the postmark shall determ ne the

tinmeliness of any filing. This Court will consider only those
| egal services rendered and costs incurred after the informal
conf erence. Services perfornmed prior to that date should be

submtted to the District Director for her consideration.

As | have found both Enployers responsible for benefits
herein, this could be a situation where each Enpl oyer shoul d bear
part of the attorney fee to be awarded herein in a supplenenta
deci si on. The fee petition should attenpt to segregate out and
itemze, as nearly as possible, the |legal services with reference
to the three injuries involved herein as | have awarded nedi ca
benefits for all three injuries and conpensation benefits for the
| ast two injuries.

ORDER

Based upon the foregoi ng Fi ndi ngs of Fact, Concl usions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conputations of the conpensation award
shall be admnistratively perforned by the District D rector.

It is therefore ORDERED t hat:

1. Marine Termnals and Maj estic I nsurance Conpany ( Enpl oyer
1) shall pay to the C ai mant conpensation for his tenporary total
disability from August 5, 1996 through Septenber 19, 1996, based
upon an average weekly wage of $1,955.01, such conpensation to be
conputed in accordance with Section 8(b) of the Act.

2. Enpl oyer 11 shall pay to Cainmant conpensation for his
permanent partial disability, between March 18, 1997 and Cctober
13, 1997, based upon the difference between his average weekly wage
at the time of the injury, $1,955.01, and hi s wage-earni ng capacity
after the injury, $1,476.12, as determned in the pertinent section
herein, as provided by Sections 8(c)(21) and 8(h) of the Act.

3. SSA/ Honeport | nsurance Conpany (Enpl oyer |) shall pay to
the C ai mant conpensation for his tenporary total disability from
Cct ober 14, 1997 through the present and conti nui ng, based upon the
aver age weekly wage of $1, 259.16, such conpensation to be conputed
in accordance with Section 8(b) of the Act.

4. I nterest shall be paid by Enployer | and Enployer Il on
all accrued benefits at the T-bill rate applicable under 28 U S. C
81961 (1982), conputed fromthe date each paynent was originally
due until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Order with the District Drector.



5. Enpl oyer | shall receive credit for all anpbunts of
conpensation previously paid to the Claimant as a result of his
work-related injuries joined herein.

6. Enmpl oyer | shall furnish such reasonabl e, appropri ate and
necessary nmedi cal care and treatnent as the C aimant’s work-rel ated
injury referenced herein may require, i.e., his lunbar and

psychi atric probl ens, between March 25, 1994 and August 4, 1996 and
on and after Cctober 14, 1997, subject to the provisions of Section
7 of the Act.

7. Empl oyer 1l shall furnish such reasonable, appropriate
and necessary nedical care and treatnent as the Cainmant’s work-
related injury referenced herein may require, i.e., his |unbar and

psychol ogi cal problens, between August 5, 1996 and Cctober 13,
1996.

8. Claimant's attorney shall file, within thirty (30) days
of receipt of this Decision and Order, a fully supported and fully
item zed fee petition, apportioned to the best of her ability, as
di scussed above, sending a copy thereof to counsel for Enployer |
and Enpl oyer 11, who shall then have fourteen (14) days to conment
thereon. This Court has jurisdiction over those services rendered
and costs incurred after the informal conference held before the
District Drector.

DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:

Bost on, Massachusetts
DVD: j |
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